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accommodation have been substantially reduced or permanently eliminated and that she did not 

establish the facts essential to her claim. 

The Commission concludes that there was substantial evidence in the record to 

support the hearing examiner's decision. Although the tenant testified regarding housing 

code violations in the housing accommodation, she failed to provide evidence regarding the 

relevant dates and times of the reductions in services or the length of time that the services 

were reduced, which are essential elements of a claim of reduction in services. See Russell 

v. Smithy Braedon Property Co., TP 23,361 (RHC July 20, 1995). Accordingly, the decision 

of the hearing examiner on this issue is affirmed. 

B. Whether the hearing examiner erred in failing to find that the housing 
provider retaliated against the tenant for causing the housing accommodation to be 
inspected. 

The tenant asserted that the housing provider continued to harass her as a result of her 

request for an inspection of the housing accommodation. 

In his decision and order the hearing examiner found that no retaliation occurred. 

The hearing examiner found as a finding of fact: "Respondent's proposal to raise Petitioner's 

rent in early 2000 was made in response to an appraisal of the fair market rent by Long & 

Foster [sic] rather than in retaliation for the housing inspection requested by Petitioner more 

than eight months earlier." Davis v. Madden, TP 24,983 (OAD July 27, 2001) at 4, and cited 

above at 3. 

The hearing examiner summarized the evidence and testimony regarding the issue of 

retaliation as follows: 

Petitioner alleges that Respondent retaliated against her when she had the housing 
accommodation inspected, in violation of D.C. Code Section 45-2552, by proposing 
to raise her rent from $1700 to $3600 per month. Respondent disputes this 
characterization of the chain of events. He testified that Petitioner originally 
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approached him about buying the house, a renovated church. Respondent eventually 
agreed to lease it to Petitioner in January 1998, with an option to buy. if she would 
lease it "as is" and effect all necessary repairs. April 1999, Petitioner requested 
the housing inspection. Respondent testified that he proposed his rent increase in 
early in 2000 after an appraisal by Long & Foster informed Respondent that the fair 
market rent was $3900. The proposed rent increase has never been implemented. By 
early 2000, Respondent also had become convinced that Petitioner was not able to 
arrange the necessary financing to purchase the house. Respondent placed the house 
on the market and received a contract from another individual. According to 
Respondent, Petitioner failed to submit a matching offer and failed to meet two 
extensions of the deadline to submit such an offer. The Hearing Examiner finds that 
Respondent's explanation of the chain of events leading to his decision to propose 
raising Petitioner's rent credibly refutes Petitioner's contention that it was done in 
retaliation to her solicitation of a housing inspection one year earlier. 

Davis v. Madden, TP 24,983 (OAD July 27, 2001) at 7.5 The hearing examiner in his 

conclusion oflaw stated: "Respondent's proposal to raise Petitioner's rent was not made in 

retaliation to Petitioner'S solicitation of a housing inspection." Id. Accordingly, the hearing 

examiner found that the housing provider had met his burden and rebutted the presumption of 

retaliation by clear and convincing evidence. 

The Act, D.C. OFFICIAL CODE § 42-3505.02(b),6 provides when determining if a 

housing provider has taken retaliatory action, "the trier of fact shall presume retaliatory 

5 Contrary to the hearing examiner's summary of the evidence, the record contains a dated, but 
unstamped Tenant Notice of Increase of General Applicability dated June I, 1999, increasing the rent 
for the tenant's unit from $1,700 to $3,600, effective August t, 1999, within six (6) months of the 
tenant's request that the housing accommodation inspected, which she did in April 1999. 

6 D.C. OFFICIAL CODE § 42-3505.02(b), provides in part: 

In determining whether an action taken by a housing provider against a 
tenant is retaliatory action, the trier oHaet shall presume retaliatory action 
has been taken, and shall enter a judgment in the tenant's favor unless the 
housing provider comes forward with clear convincing evidence to rebut 
this presumption if within the six (6) months preceding the housing 
provider's action, the tenant: 

(1) Has made a witnessed oral or written request to the housing 
provider to make repairs which are necessary to bring the housing 
accommodation or the rental unit into compliance with the hOllsing 
regulations; 

(2) Contacted appropriate officials of the District government, either orally in the 
presence of a witness or in writing, concerning existing violations of the housing regulations 
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action has been taken, if within six months preceding the retaliatory action," the tenant made 

a request for repairs or contacted D.C. officials regarding the housing provider's actions. It 

also provides that the hearing examiner "shall enter a judgment in the tenant's favor unless 

the housing provider comes forward "vith clear and convincing evidence to rebut this 

presumption." Id. (emphasis added). In the instant case the hearing examiner determined, 

based on the testimony at the hearing, that the housing provider rebutted the presumption of 

retaliation by presenting clear and convincing evidence regarding the intent of his action to 

increase the tenant's rent. The hearing examiner based his conclusion on the credibility of 

the testimony of the housing provider that he notified the tenant of an increase in the rent for 

the housing accommodation based solely on a market value rent assessment conducted by 

Long and Foster. The Commission has previously held that findings of credibility by the 

hearing examiner ",in be given deference by the Commission, and will not be disturbed 

absent evidence in the record to the contrary. Gray v. Davis, TP 23,081 (RHC Dec. 7, 1993); 

See also Eilers v. Bureau of Motor Vehicles Servs., 583 A.2d 677, 684 (D.C. 1990). 

Accordingly, the decision of the hearing examiner on this issue is affirmed. 

IV. CONCLUSION 

The Commission concludes that the tenant failed to present substantial evidence in 

in the rental unit the tenant occupies or pertaining to the housing accommodation in which the 
unit is iocated; 

(3) Legally withheld aU or part of the tenant's rent after having given a reasonable noti.ce 
to the housing provider, either orally in the presence of a witness or in writing, of a violation 
of the housing regulation; 

(4) Organized, been a member of, or been involved in any lawful activities pertaining to a 
tenant organization; 

(5) Made an effort to secure or enforce any of the tenant's rights under the tenant's lease 
or contract with the housing provider; or 

(6) Brought action against the housing provider. 
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