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BANKS, CHAIRPERSON. This case is on appeal to the Rental Housing 

Commission from a decision and order issued by the Rent Administrator based on a 

petition filed in the Rental Accommodations and Conversion Division (RACD). The 

applicable provisions of the Rental Housing Act of 1985 (Act), D.C. Law 6-10~ D.C. 

OFFICIAL CODE §§ 42-3501.01-3509.07 (2001). the District of Columbia Administrative 

Procedure Act (DCAPA). D.C. OFFICIAL CODE §§ 2-501-510 (2001), and the District of 

Columbia Municipal Regulations (DCMR), 14 DCMR §§ 3800-4399 (1991) govern the 

proceedings. 

I. THE PROCEDURES 

On July 25, 2000, Alice Lee, the Tenant, fned a tenant petition in RACD. She 

alleged in the petition that a rent increase was taken while her rental unit was not in 

substantial compliance with the housing regulations. However, she also wrote on the 

petition: 
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"'''H~"nr. Vias held_ on October 2000~ 

to rent housing code 

qU'J",",'" above, that 

Hearing La),UHUH'''' Gerald Roper issued 

decision 2001, with """nnrr text 

on record the 
beyond a preponderance 
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rent ceilings for her unit filed with RACD are improper. 14 DCMR Sect. 
4003.1 (1991). Therefore. Petitioner's claim challenging the validity of 
the rent ceilings is denied and the motion to dismiss is granted. 

Although Petitioner's [Tenant's] testimony included adjustments to 
the rent charge[] there was no specific challenge to the monthly rent 
increases that were implemented for Petitioner's [Tenant's] unit. Had 
there been such a challenge the Examiner would have applied 14 DCMR 
4205.4(a)(4) which requires the Respondent [Housing Provider] to provide 
the date and authorization for the rent ceiling adjustment 'taken and 
perfected' in each notice of increase to the rent charged. In each rent 
charge increase Petitioner [Tenant] testified to during the period August 1, 
1997 and [sic] July 25,2000 the Respondent [Housing Provider] did not 
provided [sic] the date and authorization for the adjustments of general 
applicability that it took and perfected. (See, [sic] Tenant Notice of 
Increase of General Applicability, P. Exhibits 7,8,9,10 [sic]). Thus. the 
Respondent [Housing Provider] did not demonstrate nor to [sic1 show their 
compliance with the Unitary Rent Ceiling Adjustment Act and the 
agency's regulation governing notice of the increase. See, [sic] D.C. Code 
Sect. 45-2518(h)(1) and 14 DCMR [sic] 4205.4. Also, see, [sic] 
Chibarhbo v. Lincoln Property Management [sic}, TP 24,861 (RHC 
November [sic] 29,2000). Accordingly, there can be no resolution of the 
rent charge issue since there was specific challenge raised by the 
Petitioner in her complaint or amended complaint. 

OAD Decision at 11 (emphasis added). 

Based on his analysis the hearing examiner made the following findings of fact: 

1. The subject property is located at 4501 Connecticut Ave., N.W., unit:# 
413. 

2. Alice Lee has resided at the subject premises since August 1, 1997 and 
is the Petitioner this matter. 

3. Charles E. Smith Company manages the subject property and is the 
Respondent in this matter. 

At the inception of Petitioner's tenancy, a comparable unit vacancy 
rent ceiling increase was taken for her unit from $2.412.00 to 
$2,900.00. 

5. Effective November I, 1997, the monthly rents [sic] charge [sic] for 
Petitioner's unit was increased from $957.00 to $980.00 based upon a 
lease agreement with the Respondent. 
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J:,m~m{e May 1, 1998. Respondent filed a 1.8% 
renteeiling increase, raising the rent eeiling for i:'eI1lUOJner' 
$2,900.00 to .1'£"."' .. '''''.' 

August i. 1998. monthly rent charge for Petitioner's unit 
was increased from $980.00 to $1.029.00. 

8. November 1. 1998. the rent for Petitioner's unit was 
increased from $2,952.00 to $2.967.00 based on a $15.00 capital 
improvement surcharge approved by the Rent Administrator, on May 

1998, CI 

9. Effective ""I"h.nn~·rv 1. 1999. the monthly rent charges Petitioner's 
mnt was $1,029.00 to $1.044.00. 

10. On May 1. 1999, the rent ,",vUl!"~"'" Petitioner" s unit was increased 
from $2.967.00 to $2,997.00 based 00 a 
applicability. 

increase of general 

1 L 1. 1999, monthly renu::harge for Petitioner's unit 
was increased from $1,044.00 to $1.104.00. 

13. Effective May 1.2000, the rent ceiling for Petitioner's unit was 
increased from $2,997.00 to $3,060.00 based on a 2. general 
applicability increase.3 

14. Effective August 1.2000. the monthly rents [sic] charge for 
Petitioner's unit was increased from $1.104.00 to $1,204.00. 

15. At least 180 days elapsed between each rent increase for Petitioner's 
rent [sic] 

1. comparable unit rent ceiling taken for 
Petitioner's unit, as set forth in [sic] of Fact 14, was taken in. 
compliance with D.C. Code Sect [sic] and DCMR 
4207.5 

The general applicability rent ceiling increases taken for Petitioner's 
unit, as set in of Fact #6, #10 and #13, were 

4 
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Conclusions of law 'must rationally flow from the findings of fact. D.C. OFFICIAL 

CODE § 2-509( e) (200 1). Metropolitan Poultry v. District of Columbia Dep't of 

Employment Servs., 706 A.2d 33 (D.C. 1998); Cruz v. District of Columbia Dep't of 

Employment Servs., 633 A.2d 66 (D.C. 1993). Conclusion of law numbered 4 does not 

rationally flow from the five findings listed in the notice of appeal. because the 

conclusion refers to the Act. D.C. OFFICIAL CODE § 45-3502.08(h)(l) (2001), and the rule 

related to perfection, 14 DCMR § 4205.7 (1998), without stating why the rent increases 

described in the findings were not taken in compliance with the specified section of the 

Act and the rule. 

On review of the findings and conclusion. the majority of the Commission is in 

the dilemma of choosing. which is correct - the findings of fact or the appealed 

conclusion oflaw numbered four (4). That is not the proper function of a reviewing 

agency. The role of the reviewing agency is to determine whether the conclusions of law 

flow rationally from the findings of fact; whether the decision is arbitrary. capricious, an 

abuse of discretion, not in accordance with law, or unsupported by the evidence. Meier 

v. District of Columbia Rental Accommodations Comm'n. 372 A.2d 566 (D.C. 1977). In 

this case, conclusion of law number four (4) does not flow rationally from the appealed 

findings of fact. Therefore, the majority of the Commission determined that conclusion 

of law number four (4) is arbitrary and capricious. 

When the findings of fact do not rationally flow from the conclusion of law. the 

reviewing agency must remand for clarification from the hearing examiner. Wilson v. 

Hart, TP 24,319 (RHC June 17, 1998), citing George Washington Univ. Medical Hosp. v. 

District of Columbia Deptt of Employment Servs., 704 A.2d 1194 (D.C. 1997). Columbia 
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MR. ABRAHAM: Certainly. 

CHAIRPERSON BANKS: With regard to conclusion of law 
number 4, which is on page 13 of this decision and order, the statement is 
a negative statement. Would your position be that should be a positive 
statement? That is, the word "not" should not be there? 

MR. ABRAHAM: That's correct, Madame Chairperson. 

CHAIRPERSON BANKS: And that's part of the case from your 
point of view? 

MR. ABRAHAM: That would be the easiest way to deal with it. 
One could take out the word ""not" or take out "not taken.» If we wanted 
to make it flow with the others and just say "was/were implemented in 
compliance," or "were taken," so one c<an certainly strike out the word 
"not" and that would satisfy -

CHAIRPERSON BANKS: So the essence of your appeal is that 
you do not really challenge findings of fact numbers 5, 7, 9. II. and 14? 

MR. ABRAHAM: We're challenging the conclusion of law that 
says they were not taken in correct -

CHAIRPERSON BANKS: So those findings of fact. from your 
point of view, are based on record evidence and are correct? 

MR. ABRAHAM: That's correct. I just wanted to -

CHAIRPERSON BANKS: So there is something twisted and 
perverse, from your point of view. that the findings of fact are correct, but 
the conclusions of law twisted around -

MR, ABRAHAM: That's correct. 

CHAIRPERSON BANKS: -- to indicate it was incorrect? 

MR. ABRAHAM: That's correct. 

CHAIRPERSON BANKS: Not in compliance with the Act, mainly the Unitary 
Rent Ceiling Act, which you so properly cited? 

MR. ABRAHAM: That's correct. 

CHAIRPERSON BANKS: That's the essence of your case, isn't it? 
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the D.C.law. But what I was preparing for was to talk about the rent 
ceilings that have been taken and the timeliness of them and whether 
or not the rent ceiling increases were in compliance with the law. 
That's what I prepared for. 

DAD Hearing Tape (Oct. 17, 2000). The hearing examiner asked, "Do you know the law 

and are you prepared to go forward with that? Do you feel comfortable with that?" In 

response to the hearing examiner's questions, the tenant stated, "Yeah, that's what I 

prepared for." rd. Subsequently, the hearing examiner stated, "I am amending your 

petition to reflect the issue of whether or not the rent ceiling filed with the Rental 

Accommodations and Conversion Division for your is proper." Id. The housing 

provider's attorney stated tllat he did not object to the amendment. 11 

When the hearing examiner issued the decision and order he stated that the issue 

was "[ w ]hether the rent ceiling filed with RACD for Petitioner's unit is improper?" DAD 

Decision at 2. In addition, the hearing examiner stated, "Although Petitioner's testimony 

included arguments to the rent charged there was no specific challenge to the monthly 

rent increases that were implemented for Petitioner's unit .... Accordingly, there can be 

no resolution of the rent charge issue since there was [sic] specific challenge raised by the 

Petitioner in her complaint or amended complaint." Id. at 11. The tenant did not appeal 

any aspect of the hearing examiner's decision. 

11 The DCAPA, D.C. OFFICIAL CODE § 2-509(a) (2001), provides: 

In any contested case, all parties thereto shall be given reasonable notice of the 
afforded hearing by the Mayor or the agency, as the case may be. The notice 
shall state the time, place, and issues involved, but if, by reason of the nature of 
the proceeding, the Mayor or the agency determines that the issues cannot be 
fully stated in advance of the hearing, or if subsequent amendment of the issues 
is necessary, they shall be fully stated as soon as practicable, and opportunity 
shall be afforded all parties to present evidence and argument with respect 
thereto. (emphasis added). 
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In the face of statements by the tenant and the hearing examiner that the sole 

claim raised in the petition concerned the propriety of the rent ceiling, the majority stated 

that the "[t]enant amended the petition by deleting references to rent increases while 

housing code violations existed, and added to the petition the allegations written on the 

petition and quoted above, that the rent increases were improper." Majority Decision at 2 

(emphasis added). More troubling, however, is the majority's remand for findings of fact 

and conclusions of concerning the rent increases, which were not raised as claims in 

the amended petition. In addition, the majority improperly raised several subissues. The 

majority stated, "Findings of Fact 5, 7,9, 11, and 14, each. describe only one rent 

increase, therefore the subissue is whether each rent ceiling increase was not perfected 

prior to implementation as an increase of rent charged, in conformity with § 4205.7, and 

as stated in conclusion of law number four (4)," Majority Decision at 7. 

The Commission's review is limited to issues raised by the parties in the notice of 

appeaL 12 14 DCMR § 3807.4 (1991). The tenant did not file a notice of appeal, and the 

housing provider did not raise an issue concerning the perfection of each rent ceiling 

adjustment that it utilized to increase the tenant's rent. The majority indicated that the 

"[h]ousing [p]rovider raised perfection in appeal issue one (1) by citing to § 4205.7, 

which requires perfection of each rent ceiling increase implemented as rent charged." 

Majority Decision at 10. This appears to be an overbroad interpretation of Issue 1. The 

housing provider merely recited § 4205.7, which the hearing examiner cited in 

Conclusion of Law 4. The housing provider alleged that the hearing examiner erred 

12 During the appeal process, parties and their attorneys file briefs and present oral arguments to explain, 
clarify, and elucidate issues raised in the notice of appeal. While briefs and oral argument aid the 
Commission in rending its decision, the statements of counsel during the hearing, particularly in response 
to questions by the Commission, cannot supplant the issues raised in the notice of appeal. 
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of choosing, which is correct - the findings of fact or the appealed conclusion of law 

numbered four (4)." Id. However, there is no inherent contradiction. The hearing 

examiner simply found, as a matter of fact, that the housing provider increased the 

tenant's rent on five separate occasions. He did not find that the rent increases were 

valid. Consequently, when hearing examiner concluded, as a matter of law, that the 

rent increases were not taken in accordance with the law, there was no contradiction. He 

did not find that the rent increases were taken in accordance with the law and then 

conclude as a matter of law that the rent increases were invalid. The hearing examiner's 

error, as detailed below, was in ruling upon the rent increases, which were not issues that 

the tenant ultimately raised in the amended tenant petition. 

When the hearing examiner composed the findings of fact, he listed each rent and 

rent ceiling adjustment that the housing provider implemented during the statutory period 

covered by the petition. Thereafter, the hearing examiner issued a conclusion of law 

concerning the propriety of each rent ceiling adjustment. In Conclusion of Law 1, the 

hearing examiner concluded that the housing provider implemented the vacancy rent 

ceiling adjustment in accordance with D.C. OFFICIAL CODE § 42-3502. 13 (a)(2) (2001) 

and 14 DCMR § 4207.5 (1991), which prescribe the procedures for implementing a 

vacancy adjustment. In Conclusion of Law 2, the hearing examiner stated that the ren,t 

ceiling adjustments of general applicability were in accordance with D.C. OFFICIAL CODE 

§ 42-3502.06(b) (2001) and 14 DCMR § 4204.10 (1991). Finally, in Conclusion of Law 

3, the hearing examiner held that the housing provider implemented a capital 

improvement rent ceiling surcharge in compliance with D.C. OFFICIAL CODE § 42-

3502.10 (2001). 
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The hearing examiner concluded, as a matter of law, that the housing provider 

implemented each rent ceiling adjustment in accordance with the applicable provisions of 

the Act and the regulations. In so doing. the hearing examiner addressed the only claim 

that the tenant alleged in the petition. Neither the tenant nor the housing provider 

appealed the hearing examiner's ruling concerning the rent ceiling adjustments. 

Consequently, the rulings are not subject to review. 

In Conclusion of Law 4, the hearing examiner found that the "increases in the 

monthly rent for the [tenant's] unit, as set forth in Findings of Fact #5. #7. #9. # 11, and 

#14, were not taken in compliance with [D.C. OfFICIAL CODE § 42-3502.08(h)(l)] and 14 

DCMR 4205.7," OAD Decision at 13. On appeal, the housing provider argues that it 

was improper for the hearing examiner to determine that the monthly rent increases were 

not taken in accordance with § 42-3502.08(h)(I) and 14 DCMR § 4205.7; the hearing 

examiner's decision as it relates to Conclusion of Law 4 was arbitrary, capricious, and an 

abuse of discretion; decision was unsupported by the evidence; and the decision, as it 

related to Conclusion of Law 4, did not comply with the provisions of the Unitary Rent 

Ceiling Adjustment Act. 

The first issue raised on appeal was whether the hearing examiner erred when he 

determined that the monthly rent increases as set forth in Findings of Fact 5, 7> 9. 11, and . . 

14 were not taken in compliance with D.C. OfFICIAL CODE § 42-3502.08(h)(1) (2001) 

and 14 DCMR § 4205.7 (1998). The Commission could have resolved this issue by 

holding that it was improper for the hearing examiner to determine that the rent increases 

were improper, because the tenant did not challenge the rent increases in the amended 

tenant petition. 
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Instead of resolving the issues that the housing provider raised, the majority 

converted the underlying claim from one involving the tenant's rent ceiling to a claim 

concerning rent increases; 14 raised issues concerning the perfection of rent ceiling 

increases. which neither party raised; 15 and remanded the petition for findings of fact and 

conclusions of law concerning the perfection of the rent ceiling adjustments. The remand 

will require the heariug examiner to explore claims that neither party raised and issue 

findings of fact and conclusions of law concerning issues and subissues that the majority 

created. 

Accordiugly, I respectfully dissent. 

14 See Sawyer Property Mgmt. v. Mitchell, lP 24,991 (RHC Oct. 31, 20(2) (Long, Comm'r, dissenting) 
appeal filed sub nom. Sawyer Property Mgmt. v. District of Columbia Rental Hous. Comm'n, No. 02-AA-
1362 (D.C. filed Dec. 6, 2002), where, despite the tenant's challenge to the rent and the housing provider's 
appeal of the hearing examiner's ruling concerning the rent, the majority altered the issue on appeal and 
transformed the case from one involving the rent to one concerning the rent ceiling. 

15 The Commission's review is limited to the issues raised in the notice of appeal. However, 14 DCMR § 
3807.4 (1991) empowers the Commission to correct plain error. When the majority raised an issue 
concerning the perfection of rent ceiling adjustments, the majority exceeded its authority to correct plain 
error, because the issue did not constitute plain error. See Majority Decision at 9. The hearing examiner 
concluded, as a matter of law, that the tenant did not prove that the rent ceilings were improper. Since 
neither the tenant nor the housing provider appealed this ruling, the Commission was not empowered to 
raise an issue concerning the tenant's rent ceiling. See Noori v. Whitten, lPs 27,045 & 046 (RHC Sept. 13, 
2002) (Long, Comm'r, dissenting) (stating that the majority exceeded its authority to correct plain error and 
improperly reviewed an issue that was not raised on appeal). 
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