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204 

LONG, COJ\;:lMISSIONER. This case is on appeal from the 

and V'Lik'WV of Adjudications (OAD), to the 

"".n,,,",,,,,,,,,,,,,v .. (Commission). applicable provisions of the Rental flousing 

D.C. OFFICIAL §§ 42-3501 -3509.07 

(DCAPA), D.C. §§ 10 

(200 Columbia Municipal Regulations, 14 §§ 3800-4399 

991) and 

l. PROCEDURAL HISTORY 

initiated this action she filed P.etition (TP.) 1 

"'''vJ,HUL Accomm,odations (RACD) on June 28, L 

tenant complaint "'!,;vuu" housing Peter 

Calkins-Hubley, \vho OVin condominium unit 204 at the housing accommodation LV'-·(U ..... u 

at 2 Street, .\V. tenant alleged 



rent in 180 rent to a 

day of the rent increase, reduced the services m 

directed action """,,"'uw 

On 21, 2002, Administrative l'v1cCoy convened 

the tenant appeared with 

addition, 

the hearing, tenant the 

On October 4, 2002, the ALJ issued the and contained 

of 

1. unit is located at 2145 ., 

is a condominium in a (4)-story 
building consisting approximately 

5. 

7. 

At the outset ofthe 
unit vvas $720.00 

rent 

$755.00lmonth 

Neglev v,J:I@Jp~y 
27,175 

August 26,2004 

owned a housing 
1 

of the 

,vas 

the rent for the 

as foHows: 

1, 1997 (no "Jr'fT"'''' notice) 

L 1 

\V., 

2 



8. 

9. 

1 

August 1, 1 (no 

1,2000 (no notice) 

$915.00/month e:l:tectIve September 1, 2000 (by 

$1,200.00/month effective December 1,2001 (by notice 
1) 

au 
adequately to 
parties \vere a\vare 

1, 1996), both 

was as 
the reason the O\\lnerS held and operated four 

only have an one 

H,t~.lU11" Mennen resides a unit 

11. The Provider not own more 4 

27,1 (DAD Nov. 2002) at 

July 

1. Provider was not exempt Act as a small 
to claim of exemption form on 9, 2001. 

did not timely '-'UL''''«, 

$730.00, i.e. within 

rent 
DCMR § 4205.5(b): (ilmended by deleting 

August, 1998 
1, 1 
1, 

cmcmDer 1,2001 [sic].] 

1 The record reflects that the increase in the amount of $915.00 was effective on V'''''L'-<''JV;''i 1. 
SeD,temloer 1,2001. P Exh,4,Recordat Amended Decision at 15 & 17, 

Ncglcv v, HuQl.\,<y 
IP 27.175 
August 26. 2004 

2000) 

27, 

\vere not 
(e» 

not 



4. The Housing Provider did not substantially reduce the Petitioner's services 
and facilities in violation of D.C. Official Code § 42-3502.11 (2001). 
(amended) 

5. The Housing Provider retaliated against the Tenant by increasing the rent [to] 
$915.00 effective July 1,2001 in violation of D.C. [Official] Code 42-
3505.02(b). 

6. The Housing Provider did not retaliate against the Tenant by issuing the 
October 27,2001 notice to cure. 

7. The Housing Provider did not act in bad faith as required by D.C. Official 
Code § 42-3509.01 (a) (2001) for the award of treble damages. (amended) 

8. The equities in this case indicate that the award of attorney fees to the Tenant 
should by withheld. 

Id. at 22-23. The ALl ordered the housing providers to refund $3976.58 to the tenant, 

and he ordered the housing providers to pay a fine of $500.00 fbr retaliating against the 

tenant. 

On October 24, 2002, the tenant's counsel filed a praecipe withdrawing as 

counseL On that same date, the tenant filed a motion for reconsideration with the ALJ 

pro se, and the housing providers, through counsel, filed a notice of appeal with the 

Commission. The ALJ granted the motion for reconsideration in part, and issued an 

amended decision and order on November 6, 2002. On November 7, 2002, the tenant 

filed an answer to the notice of appeal that the housing providers filed in the Commission 

on October 24,2002. The tenant filed a motion for reconsideration of the ALl's 

amended decision and order on November 18, 2002. The AL] did not respond to the 

tenant's second motion for reconsideration. As a result, the motion was denied by 

operation oflaw in accordance with 14 DCMR § 4013 (1991). 

On December 16, 2002, the tenant filed an appeal from the November 6, 2002 

amended decision and order. The housing providers, who appealed the decision issued 
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on October 

1. 

3. 

N~Jl,h;D' .. llil\?J£:i 
TP 27,175 
August 2004 

"'-'VHH.Uh, .. ",>.,,·U dismissed 

not appeal the amended decision 

to 

175 (RHC 1 

appeal and 
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rent based on 
the rent increase, not limited to 

units and all the support 
to Tenant's rental unit .... " ) p. of 

Order. 

Appeal atI 

In. IJISCUSSION 

A. 

tenant 27,1 she alleged 

to cure or vacate as an act of retaliation. recounting the record 

to and the allegation, concluded the 

providers did not tenant by the to cure or vacate on 

N©g]cv v. .. Hu b lev 
TP 27,175 
August 26, 1004 

of 6. 

that "amended decision 

allegations put 

to or 

reconsideration of October 24, 2002, 

rJ.L"lJ,,",Ul at 1. Contrary to the 

order contains grounds on which 

testified to during 

to state 

on 

the 
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On October 27,2001, the housing providers' agent served the tenant with a 

Notice to Cure Violation of Tenancy or Vacate (Notice). The housing providers notified 

the tenant that she violated paragraph 34 of her lease agreement by engaging in a course 

of conduct that disturbed her neighbors' peaceful enjoyment of their homes. The housing 

providers advised the tenant that she could cure the violation by ceasing to disturb her 

neighbors and making tmwanted contact with them. Specifically, the housing providers 

instructed the tenant to refrain from "knocking on neighbors 'doors at all hours of the day 

and night and leaving disturbing messages on neighbors' answering machines." Notice at 

1; see also Amended Decision at 18. 

The tenant testified that she received the notice on October 27, 2001. The notice, 

which reflects that it was personally served on the tenant on October 27,2001, contained 

the following pertinent provisions: 

Violation of Paragraph #34: "The tenant shall conduct himselflherself and 
require other person on the premises, to conduct themselves in a manner 
that will not disturb neighbors' peaceful enjoyment of their premises. The 
Tenant further agrees that he/she will not use nor permit said premises to 
be used for any improper, illegal or immoral purposes, nor will he/she 
permit the property to be used by any person or persons in any noisy, 
dangerous, offensive. illegal or improper manner." 

The violation(s) cited herein may be cured as follows: 

The tenant is to cease disturbing her neighbors and making unwanted 
contact with them. Specifically, knocking on neighbors' doors at aU hours 
of the day and night and leaving disturbing messages on neighbors' 
answering machines. Continued unsolicited contact with other tenants 
could be actionable in a court of law. 

Please be advised that if you fail to [sic] said violations within the time 
prescribed in this notice you are to vacate the premises. 

The violation(s) cited in this notice may be cured on or before the 
expiration of thirty days (30 days) after this notice is served upon you. 

Negley v, Hubley 
TP 27,175 
August 26, 2004 
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Notice at 1, Record at 118. 

When the tenant testified during the hearing, she denied disturbing her neighbors 

or having unwanted contact with them. The tenant also testified that the notice did not 

contain the date to cure, the factual basis of the claim, or the actions that she must take to 

cure. 

In an effort to rebut the tenant's allegation that the housing providers served the 

notice to quit or cure to retaliate against the tenant, the housing providers offered 

testimony to prove they served the notice after receiving numerous complaints that the 

tenant was harassing her neighbors. 

The housing provider, Sharon Calkins-Hubley, testified that the tenant's next-

door neighbor, Maxine Mennen, sent a letter to her recounting the tenant's abusive 

behavior. In addition, Mrs. Calkins-Hubley testified that she received over twenty calls 

from a member of the condominium association concerning the tenant's behavior. 

The housing providers' witness, Maxine Mennen, testified that the tenant engaged 

in a course of menaCing conduct that began in 1997 and continued through the weeks 

immediately preceding OAD hearing. Ms. Mennen testified that the tenant made 

harassing telephone calls, pounded on her door and walls, peered into her peephole, and 

talked incoherently while in front of her door. Ms. Mennen testified that she lodged 

numerous complaints with the condominium assoCiation, the police, and the housing 

providers. She also testified that she hired an attorney, who instructed her to keep a diary 

of her encounters with the tenant. 

The housing providers offered several exhibits that corroborated Mrs. Calkins-

Hubley and Ms. Mennen's testimony. For example, the housing providers introduced 

Nil..gley v. Hubley 
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<>TTf",..,.",,·' to the housing from 

and the '-V'IU\..'U 

chronicled the 

10-1 R. at 10 1-106. 

tenant's conduct 

evidence, which ref1ected that 

me:nacmg conduct over 

In 

1 the court held 

courts, and those should not be are 

Accordingly, the 

credibility UCi.cnnlIlan substantial record 

1989) =.==C::. ==-..:-'-===, 

3 I, 1998); I 6 (h) (2001).2 

2 D.C. OFFICIAL CODE § 42-3502. 1) provides: 

The Rental Commission may reverse, in \\lhole or in part, any decision of the Rent 
Administrator which it finds to be arbitrary, an abuse not in accordance 
with the ofthis or unsupported by substantial evidence on the record of the 

before the Rent or it may In whole or in part, the Rent 
Administrator's decision. 

TP 27.175 
A.ugusl 26,2004 
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In 

to others at the CO.UQ;Orrlll1:mu IS IOCt1teU, 

Af'llln1,pnr>I1"vevidence 

to cure or vacate "/'V'~""'>J'" 

tenant violated V'-""''''''''.UA enjoyment. Contrary to 

U'-d'U<..,U decision and the record, VU'.nUo.UJ on \vhich reasonable 

minds housing witness to during 

a 111 the The 

Comm.ission \\rill not 

conduct, D,C. § 

\vhether an action taken by a 
the of shall " .. "",,nn, 

u ... i"U' .... UL in the 
convincing 
the housing provider's "",.nn,., one 

that the housing retaliated U5',UH'''' the tenant when 

they served a rent the anlOunt of $85.00 on 31,2000, notice 

a $285.00 rent increase on C/"""U''-<' 27,2001. comparing rent increases 

Ngg,lgy v. Hub[gy 
TP 27~I75 
/\ugust 26. 2004 
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on July 31, 2000 and October 27, 2001 with the tenant's previous rent increases, the ALJ 

detennined that the rent increases served on July 31,2000 and October 27.2001 were 

substantial and presumptively retaliatory, and the housing providers did not rebut the 

presumption by clear and convincing evidence. See De Szunyogh v. William C. Smith & 

Co., 604 A.2d 1 (D.C. 1992).3 

The tenant argues that the ALJ erred. because he only included the July 31, 2000 

finding of retaliation in the conclusions of law and the computation of the refund for the 

rent overcharges, and he failed to compute the rent refund through November 2002. The 

Commission disagrees. 

The ALJ did not err when he treated the July 31, 2000 notice of increase and the 

October 27,2001 notice of rent increase differently. for purposes of the rent refund, 

because the housing providers were subject to the rent stabilization provisions of the Act 

in July 2000. However, the housing providers were exempt when they issued the rent 

increase notice on October 27,2001. 

Before the ALJ reached the retaliation claim, the ALJ addressed the initial issue, 

which was whether the rental unit was exempt from the Act's registration requirements, 

before and after the housing providers filed the claim of exemption. Amended Decision 

at 3. 

The housing providers and the tenant executed a lease agreement on July 1, 1996. 

The housing providers filed a Registration/Claim of Exemption Fonn on May 10, 2001. 

The housing providers claimed an exemption from the rent stabilization provisions of the 

3 In De Szunyogh v. William C. Smith & Co., 604 A.2d 1,4 (D.C. 1992), the court held: "[I]fa tenant 
alleges acts which fan under the retaliatory eviction statute ... the statute by definition applies, and the 
l.andlord is presumed to have taken 'an action not otherwise permitted by law' unless it can meet its burden 
under the statute," 

Neglev v. Hublev 
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rental the housing providers 

not May 10, 2OCH, 

were subject to provIsIOns 

the ,...,.,.cu .•. ,,-, May 1 2001. 

the rent 

implemented The AL] that the rent increase on 

because the housing providers were not vvhen 

rent on September 1, 2000, \vhich was the July 31, 

2000 a 

rent 

the rent 

AL] stated: 

notice 

to refund 

on October 

2001] 
$915.00 to 

10, 

4 D.C. OFFICIAL CODE § 42-3502.05 !) provides: 

Sections through 42-3502.19, § 42-3502.17, shaH 
each rental unit in the District 

rental unit in any accommodation of 4 or fevier rental 
of 4 rental units whether within the same structure or not, provided: 

accommodation is owned by not more than 4 natura! persons; 

they 

to 

providers has an interest, either directly or in any 
other rental unit in the District 

The of the accommodation files with the Rent 
Administrator a claim statement which consists of an oath or affirmation by 
the oHhe valid claim to the exemption. The claim 
statement shall also contain the of each person having an interest, direct or 
lnllJr",,'.r in the accommodation. in the o\vnership of the pvc>m,.,t.'rj 

accommodation or in the housing interest in any other housing 
accommodation vvhich would invalidate the claim must be in 
to the Rent Administrator \vithin 30 ofthe 

tI£g!cv y, . .£llLb!ev 
I'P:n,175 
August 26.2004 

1, 
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the 

\vere rent 

,"UJHU:,<.t<l,VH provisions of the Act \vhen they the notice on October 2001, 

were entitled to increase rent to $1200.00. a tenant 

was not entitled to a rent refund, housing increased rent to 

$1200.00. the did not err \vhen he the rent 

on computed the rent 

order, the that $285.00 rent 

2001 was <UHnuuu.5 because the HV,,"0':UlL 

tenant issued a conclusion the July 31,2000 

rent increase notice. he did not issue a conclusion law 

CO.llce:rmng the 

retaliation into 

the October 

Neglev y, HIJ.bL~y 
IP 27,175 
August 26: 2004 

rent tenant 

"carrie ( d] one tvlO findings of 

law and into the computation of ,'AT1:n-." rent 

at 1. 

cornplUatlOn of rent 
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because the penalty for violating the retaliation provision of the statute is a fine, not a rent 

refund.6 

The penalty provision of the Act provides: 

(b) Any person who wilfully (1) collects a rent increase after it has been 
disapproved under this chapter, until and unless the disapproval has been 
reversed by a court of competent jurisdiction, (2) makes a false statement 
in any document filed under this chapter, (3) commits any other act in 
violation of any provision of this chapter or of any final administrative 
order issued under this chapter, or (4) fails to meet obligations required 
under this chapter shall be subiect to a civil fine of not more than $ 5,000 
for each violation. 

D.C. OFFICIAL CODE § 42-3509.01 (2001) (emphasis added). 

The ALJ ordered the housing providers to "pay a fine in the amount of Five 

Hundred Dollars ($500.00) as authorized by D.C. [Official] Code § 42-3509.01(b) for 

retaliating against the Petitioner." Amended Decision at 23. Since § 42-3509.01 (b) 

prescribes a fine as the penalty for violating the retaliatory provision of the Act, the ALJ 

could not impose a rent refund as a penalty for retaliating against the tenant. 7 

Accordingly, the ALJ did not err when he did not include the October 27,2001 

finding of retaliation in the computation of the rent refund. Moreover, the amended 

6 See Johnson v. Moore, TP 23,705 (RHC Mar. 23, 1999) (holding that a tenant is not entitled to any 
portion of the fine that the hearing officer imposes on a housing provider). 

7 As stated previously, the AU could not impose a rent refund for the rent increase noticed on October 27, 
2001, because the housing providers were exempt from rent stabilization provisions of subchapter II. The 
penalty provision ofthe Act that governs rent refunds, § 42-3509.0 1 (a), does not apply to exempt housing 
providers. D.C. OFFICIAL CODE § 42~3509.0I(a) (2001) provides: 

(a) Any person who knowingly (1) demands or receives any rent for a rental unit in 
excess of the maximum allowable rent applicable to that rental unit under the provisions 
of subchapter II of this chapter ... shall be held Hable by the Rent Administrator or Rental 
Housing Commission, as applicable, for the amount by which the rent exceeds the 
applicable rent ceiling or for treble that amount (in the event of bad faith) and/or for a roll 
back of the rent to the amount the Rent Administrator or Rental Housing Commission 
determines. 

Negley v. Hublex 
TP27.175 
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and should not be extended to November 2002, 

on which to '"''"'''H'~~' rent refUnd to 2002, 

not 

a conclusion 200 I retaliatory rent U%"'.""'~' 

a conclusion law {Vy .... ",,,,,,, 

27,2001 rent increase notice, and ordered the 

for ~"".,.u". the tenant. 

the tm'cQ:,om,Q: reasons, 

Whether the deletion of the rollback from the amended decision and 

the initial the ae1tennUled that an the rent 

ImDH~men1:ea during period of the petition were improper. As a the 

rent back to $730.00, was m 

the 9 rolled the 

rent back to the U\J~'JJ,""" providers became (C>V,e>"''11''1' the rent 

Act, the claim of eXICmOtlOll on 

2001. amended "'''',d''J,VH and order, 

g Harmless error is "[a]n error that does not alYeet a party's substantive or the case's outcome .... A 
cd. 1999). hannless error is not for reversal." BLACK'S LAW DICTIONARY 563 

,> D,C. OFFICIAL CODE § ) nen"H l/'" 

a rent adjustment implemented under any section of this chapter 
a with the Rent Administrator under § 42·3502,16. No petition may be 

filed with respect to any rent adjustment, under any section of this more than 3 
years after the efl:ective date of the that a tenant must the 
new base rent as provided in § 42·3501 

N~(:ll~HJjh!~jC 
Tf> 27,175 
/\ugllst 26, 2004 

files hIs base rent as 
within 6 months from tbe date the 

this rl"HW,hCw 
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did not roll the rent to $730.00 «und.l'-''-''-' decision and order, 

because he determined that housing providers .,.,..,."cn,' .. rent to 

200.00 on UC1;ODl~r 2001. rent to 

$730.00 \-vas provision 

officer to roll rent when a 

rent unit excess of the 

allowable rent applicable to that rental the provisions of subchapter 

II chapter." providers were rent SlaOUlzaTlo,n 

of the as of 

did not Therefore, n{"arplr{~n to roll back the rent 

to $730.00. not roll the rent 

to $730.00 he 

J{) \.'.<'hen the tenant drafted the third issue in the notice "It should be noted that the 
order allows the Providers to increase the rent based on detail [sic] for the rent 

tl~lev v. Hlthi.m: 
IP 27.175 
August 26, 2004 

but not limited to housing costs for comparable units and aU the data in of the 
to the Tenant's rental tmiL .. ", Notice of at 2. This constituted error. 

are exempt from the rent stabilization of the Act, the AU erred 
to provide for rent because the Act does not 

to provide justification for rent increases. 
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IV. CONCLUSION 

For 

Ncgky-'£,Jtllblcv 
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reasons, 

on November 2002. 

or 
receipt of the decision." 

are subject to 
1 (1991), 

issued to 
.l.Vu,.nJH \'lith 
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