
DISTRICT OF COLUMBIA RENTAL HOUSING COMMISSION 

CI20,768 

In re: 2480 16th Street, N.W. 

Ward One (1) 

TENANTS OF 2480 16TH STREET, N.W. 
Tenants/Appellants 

v. 

DORCHESTER HOUSE ASSOCIATES LIMITED PARTNERSHIP 
Housing Provider! Appellee 

DECISION AND ORDER 

August 31, 2004 

BANKS, CHAIRPERSON. This case is on appeal to the Rental Housing 

Commission from a decision and order issued by the Rent Administrator, based on a 

petition filed in the Rental Accommodations and Conversion Division (RACD). The 

applicable provisions of the Rental Housing Act of 1985 (Act), D.C. Law 6-10, D.C. 

OFFICIAL CODE §§ 42-3501.01-3509.07 (2001), the District of Columbia Administrative 

Procedure Act (DCAPA), D.C. OFFICIAL CODE §§ 2-501-510 (2001), and the District of 

Columbia Municipal Regulations (DCMR), 14 DCMR §§ 3800-4399 (1991), govern the 

proceedings. 

I. THE PROCEDURES 

On November 2,2001, Dorchester House Associates Limited Partnership, 

Housing Provider, pursuant to D.C. OFFICIAL CODE § 42-3502.1O(g) (2001), filed Capital 

Improvement (CI) Petition 20,768 in RACD after the replacement of boiler number two 

(2), at the housing accommodation. Record (R.) 82. The petition was filed after the 

completion of the capital improvement that was deemed immediately necessary to 
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9. On November 2, 2001, the Petitioner filed the instant capital 
improvement petition. 

10. The replacement of the present boiler with a new one will not result in 
a net reduction in the amount of energy used by the rental units or the 
housing accommodation. 

11. The Petitioner obtained the necessary permit to replace the boiler. 

12. The Petitioner had the housing accommodation inspected for housing 
code violations within 30 days of filing the petition. 

13. The total cost of the proposed capital improvement, including interest 
and service charges, is $128,258.00. 

14. The monthly surcharge is $3.00 per residential unit. 

15. The rent ceiling surcharge as calculated does not exceed 20% of the 
rent ceiling for each unit prior to the surcharge. 

Decision at 4-5. 

CONCLUSIONS OF LAW 

Based on the foregoing findings of fact and Discussion, the ALJ concluded, as a 

matter of law: 

1. The replacement of the boiler was immediately necessary to the health 
or safety of the tenants to justify making the capital improvement prior 
to the approval of the Rent Administrator pursuant to D.C. [sic] Code 
[§] 42-3502(g) [sic]. 

2. The capital improvement petition was filed within 10 calendar days 
from the installation of the capital improvement as required by D.C. 
[sic] Code [§] 42-3502.10(i). 

3. The Petitioner is entitled to a rent ceiling surcharge of$3.00 per rental 
unit per month for the cost of replacing the #2 boiler as a capital 
improvement as provided by D.C. [sic]Code [§] 42-3502.10 [sic]. 
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II. THE APPEAL ISSUES 

On November 21,2002, Attorney Gray filed a notice of appeal on behalf of the 

Tenants. I ,2 The notice of appeal stated the following issues: 

A. Whether the ALJ erred in ills analysis that the Housing Provider met its 
burden of proof on the inspection of each rental unit requirement of D.C. 
OFFICIAL CODE § 42-2518(b) (2001), as interpreted by the court in Tenants of 
500 23rd Street. N.W. v. District of Columbia Rental Hous. Comm'n, 585 
A.2d 1330 (D.C. 1991). 

B. Whether the AU failed to make a fmding of fact that the accommodation was 
registered as required by the Act. 

C. Whether the evidence supports a fmding that the accommodation is properly 
registered as required by the Act. 

D. Whether the ALJ erred by failure to address 14 DCMR § 4101.9 (1991). 

E. Whether the ALJ erred by failure to address the registration fee. 

F. Whether the ALJ erred by failure to make findings on the current management 
agent. 

G. Whether the ALJ erred by failure to make findings of fact on the public 
posting of the registration statement at the housing accommodation. 

H. Whether the ALJ abused ills discretion by failure to grant the Tenants' 
counsel's consent motion for a continuance. 

II. THE COMMISSION'S DECISION ON THE ISSUES 

A. Whether the ALJ erred in his analysis that the Housing Provider met 
its burden of proof on the inspection of each rental unit requirement 
ofD. C. OFFICIAL CODE § 42-3502.08(b)(2) (2001), as the court 

IOn November 12,2002, Benoit Brookens filed "Tenants' Notice of Appeal." Pursuant to 14 DCMR § 
3802.13 (1991), on March 19,2003, the Commission dismissed the appeal, because it did not comply with 
14 DCMR § 3802.S(b) (1991), which requires a clear and concise statement ofthe alleged error(s) in the 
decision of the Rent Administrator. 

2 On January 24,2003, the Commission issued an order dismissing Mr. Brookens' appeal of the denial of 
attorney's fee by the ALJ, because Mr. Brookens is not authorized to practice law in the District of 
Columbia. On June 19,2003, the court affirmed the order. See Brookens v. District of Columbia Rental 
Hous. Comm'n, No. 03-AA-418 (D.C. June 19,2003). On Febmary26, 2003, VenolaRolle, Esquire 
entered an appearance on behalf of the tenants represented by Mr. Brookens. 
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interpreted in Tenants of 500 23rd Street, N.W. v. District of Columbia 
Rental Bous. Comm'n, 585 A.2d 1330 (D.C. 1991). 

The notice of appeal states: 

The ... [ALJ] failed to address the Rental Housing Commission's decision 
in Tenants of500 23m Street. N.W. v. District of Columbia Rental Hous. 
Comm'n, [585 A.2d 1330 (D.C. 1991)] requiring the application of 45 DC 
[sic] Code [§] 2518(b)[.] Now known as 42 DC [sic] Code [§] 3502.08 
which reads: 

(2) For purposes of the filing of petitions for 
adjustments in the rent ceiling as prescribed in § 42-
3502.16, the housing accommodation and each of the rental 
units in the housing accommodation shall have been 
inspected at the request of each housing provider by the 
Department of Consumer and Regulatory Affairs within the 
30 days immediately preceding the filing of a petition for 
adjustment. 
[T]he Rental Housing Commission requirement [is] that 
satisfaction of the inspection requirement be met before a 
capital improvement petition may be granted. 
In Tenants of500 23rd Street, NW [sic][,J the Commission [sic] 

applied the inspection requirement prior to approval of capitol [sic] 
improvement petitions. While the ALJ performed his own analysis to 
address the inspection issue, he did not address the failure of the Housing 
Provider to have the inspection performed according to the law. 

As a matter of law the Housing Provider failed to carry its burden 
to show that each of the units was inspected within the thirty (30) days 
immediately preceding the filing of a petition for adjustment. 

The Housing Provider's Exhibit 6, Certification of Inspection and 
Exhibit 11, Housing Deficiency Notices fall short of carrying its burden. 
There are 394 units in the accommodation of which only 148 were 
inspected.3 The certificate provides no information to show that there was 
any attempt to inspect each unit as required. The attached 24-hour notice 
is not evidence that the required inspection took place. The document 
only shows an inspection took place in four units. Petitioner's Exhibit 11 
only shows that 141 units were inspected on October 3, 2001 and no other 
attempts were made. 

This certificate does not comply with the intent of the statute. 

Notice of Appeal at 1-2. (emphasis added.) 

3 Housing Provider's Exh. 11 shows only 148 apartments were inspected on three days. September 13 and 
18 [,] and October 3,2001 are not within the 30 day limit. 

Decision and Order 
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The Commission reviewed the official file in this appeaL The file shows a 

document marked, "P. Ex. #6," stating: 

Certificate of Inspection 

Pursuant to the decision and order of the Rental Housing Commission, I hereby 
certifY that at our request the Housing Inspection Division of the District of 
Columbia Department of Consumer and Regulatory Affairs conducted an 
inspection of Dorchester House, 2480 16th Street. N.W. on October 3,2001. The 
inspection report itself is not yet available, but the attached 24-hour notice is 
evidence that the inspection took place. 

R. at 1402; (emphasis added.) 

lsI 
Robert E. Schoenemann 

Lease and Rent Control Administrator 
MPM Management, Inc., Agent 
For Dorchester House Associates 
Fourth Floor, 1701 K Street, N.W. 
Washington, DC [sic] 20006-1503 

The above quoted document does not certify the number of rental units inspected. 

Moreover, it was written by the Housing Provider, not the Department of Consumer and 

Regulatory Affairs, which has the statutory authority to conduct the inspections of the 

rental units. D.C. OFFICIAL CODE § 42-3502.08(b)(2) (2001). See pp.5-6, supra; p. 8 

infra. The document attached to P. Exh. 6 lists the four (4) rental units that were 

inspected on October 3,2001, and had housing code violations. R. at 1401. 

Petitioner's Exh. 7, referenced under Evidence and Pleadings Considered, is 

listed as, "Housing Deficiency Notices for [the] October 3, 2001 inspection of all rental 

units." Decision at 3; R. at 1576. The Commission reviewed those Housing Deficiency 

Notices in the official certified record. R. at 1403-59. The Commission counted the units 

in the Housing Deficiency Notices which had inspection dates within the 30 days 

immediately preceding the filing of the capital improvement petition on November 2, 
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2001. There were 135 units in the Housing Deficiency Notices, plus the four (4) 

additional rental units attached to P. Exh. 6, for a total of 139 units. The housing 

accommodation contains 394 units,4 with proof that at a maximum only 139 units were 

inspected. That leaves (394-139=) 255 units, which were either not inspected or there 

was no proof of inspection 30 days prior to the filing of the capital improvement petition. 

Accordingly, the exhibits and testimony show that the Housing Provider did not meet the 

inspection requirement ofD. C. OFFICIAL CODE § 42-3502.08(b)(2) (2001), which states: 

For purposes of the filing of petitions for adjustments in the rent ceiling as 
prescribed in § 42-3502.16, the housing accommodation and each of the 
rental units in the housing accommodation shall have been inspected at the 
request of each housing provider by the Department of Consumer and 
Regulatory Affairs within the 30 days immediately preceding the filing of 
a petition for adjustment. (emphasis added). 

The court in Tenants of500 23rd Street N.W. v. District of Columbia Rental 

Hous. Comm'n, 585 A.2d 1330 (D.C. 1991), affirmed the Commission's application of 

D. C. OFFICIAL CODE § 42-3502.08(b)(2) (2001) to capital improvement petitions that are 

filed as immediately necessary, pursuant to § 42-3502.1O(g) (2001), as in this appeaL 

Accordingly, the record does not support the ALJ's finding of fact numbered 12, which 

stated, "[t]he Petitioner had the housing accommodation inspected for housing code 

violations within 30 days of filing the petition." A partial inspection, such as 139 of 394 

units, does not satisfy the Act's requirement that each rental unit be inspected within the 

30 days preceding the filing of the petition. 

In addition, the capital improvement petition was filed on November 2,2001. 

The four (4) inspections on the attachment to P. Exh. 6 occurred on October 3, 2001, and 

therefore meet the requirements of the Act. Some of the inspections in P. Exh. 7 

4 Testimony of John Hoskinson. OAD Hearing Tape (July 26, 2002); Decision at 2. 
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III. CONCLUSION 

The Commission reversed the ALJ on issue A (inspections), denied the appeal of 

issues B through G, and determined issue H is moot. Accordingly, the decision and order 

granting the capital improvement surcharge for boiler number two (2) is reversed. 

Pursuant to 14 DCMR § 3823 (1991), fmal decisions of the Commission are subject to 
reconsideration or modification. The Commission's rule, 14 DCMR § 3823.1 (1991), 
provides, "[a]ny party adversely affected by a decision of the Commission issued to 
dispose of the appeal may file a motion for reconsideration or modification with the 
Commission within ten (10) days of receipt of the decision." 

JUDICIAL REVIEW 

Pursuant to D.C. OFFICIAL CODE § 42-3502.19 (2001), '"[a]ny person aggrieved by a 
decision of the Rental Housing Commission ... may seek judicial review of the decision 
... by filing a petition for review in the District of Columbia Court of Appeals." Petitions 
for review of the Commission's decisions are filed in the District of Columbia Court of 
Appeals and are governed by Title III of the Rules of the District of Columbia Court of 
Appeals. The Court's Rule, D.C. App. R. 15(a), provides in part: "Review of orders and 
decisions of an agency shall be obtained by filing with the clerk of this court a petition 
for review within thirty days after notice is given, in conformance with the rules or 
regulations of the agency, of the order or decision sought to be reviewed ... and by 
tendering the prescribed docketing fee to the clerk." The Court may be contacted at the 
following address and telephone number: 

D.C. Court of Appeals 
Office of the Clerk 
500 Indiana Avenue, N.W., 6th Floor 
Washington, D.C. 20001 
(202) 879-2700 
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