
DISTRICT OF COLUMBIA RENTAL HOUSING COMMISSION 
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In reo 4327 Third Street, S.E., Unit 204 

Ward Eight 

DARNETTTA BLAKNEY 
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V. 

ATLANTIC TERRACE/WlNN.MGT 
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DECISION AND ORDER 

March 28, 2002 

PER CURIUM. This case is on appeal to the District of Co lumbia Rental 

!-IOUSlllg C0l11l111ssion from the Rent Adl11l11i strator's decIsion In TP 24,972. The tenant 

tiled the appeal pursuant to the Rental Hous ing Act of 1985 (Act), D.C. Law 6-10, D.C. 

OFFICIAL CODe § 42-3501.01-3509.07 (2001). The Act, the District of Columbia 

Administrative Procedure Aet (DCAPA), D.C. OFFICIAL CODE § 2-509-510 (2001), et 

and Title 14 orthe District of Columbia Municipal Regulations, 14 DCMR §§ 3800-

4399 (1 991) govel11 these proceedings. 

1. PROCEDURAL HISTORY 

Tenant-appellant filed Tenant Petition (TP) 24,972 With the Rental 

Accommouatlons and Conversion Division (RACD) on May 16,2000. In the petition, 

the tenant made two claims agamst the hOllSll1g proVider, Atlantic Terrace/W Inn 

Management: 1) that management had substantially reduced serv ices III her rentalllnit 111 

violatIOn of D.C. OFFICIAL CODE § 42-3502.1 1 and 14 DCMR § 4211; and 2) the hOllsmg 
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provider had retali ated agalllst her for exercising her right to report suspected hOllsing 

violatiOns in her Unit to tbe housing inspector. 

On September 7, 2000, an Office of AdjudicatiOn (OAD) hearing was conducted 

wah Hearing Examiner Carl Bradford presidlllg. On November 14, 2001, the bearing 

examiner issLled the decision and order 111 TP 24,972 and made the following pertment 

findings of fact: 

I . PetJtioner on February 20,2000 contacted the Department of Housing 
[District of Columbia HOllsing Authority] and made a request for 
emergency assistance [sic] because of much needed repairs in her 
unit. 

2. Respondent was ci ted by the DCHA for housing code violations in 
Petitioner's rental unit [on] February 22, 2000. 

3. Respondent has not substantially reduced the service[s] and facilities 
to Petitioner. 

4. Respondent has not retali ated against Petitioner. 

Blakney v. Atlantic Terrace/Winn Mgt., TP 24,972 (OAD Nov. 14,2001) at 6-7. 

The bearing examiner concluded as a matter of law: 

1. Respondent did not substantially reduce the services and facilities of 
Petitioner's rental unit by failing to provide maintenance and repair 
services as needed in violation of D.C. [OFFICIAL CODE § 42-
3502.1 1], and 14 DCMR 4211. 

2. Respondent has not retaliated against Petitioner in violation of D.C. 
[OFFICIAL CODE § 42-3505.02]. 

As a result, the hearing examiner dismissed WIth prejudice all issues raised by the tenant 

Idat7. 

The tenant filed an appeal on November 30, 2001, and the Commission held the 

hearing on the appeal on January 15,2002. 

TP 24, 972 
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II. FACTUAL BACKGROUND 

Ms. Blakney began her tenancy at 4327 Thu'd Street, Ul1I t 204, S E., on 

September I , 1996. The renta l unit is located at the AtlantIC Terrace multi-housmg 

complex, and is subsidIzed by the U.S. Depmiment of Housing and Urban Development 

(HUD). The tenant made repeated attempts to have the hOllsing provider repair several 

problems In her rental UnIt. UnsatIsfied with management's response, on February 20, 

2000, Ms. Blakney contacted the DIstrict of ColumbIa Housing Authority (DCHA) to 

request an inspection. The record indicates that the DCHA perfolmed inspections on 

February 22, 2000 and again on March 22, 2000. The record further shows that as a 

resu lt of each inspection, the DCHA cited the housing provider for several housing code 

vio lations within the tenant's unit and gave management one month to bnng the unit into 

compliance. The record further shows that on February 28, 2000, and again on March 

30, 2000, the housing provider sent to the tenant a letter Itemizing variolls repairs it 

completed and demanding payment 0[$295 .00, the total cost for some of the completed 

repairs. I Finally, on May I, 2000, the housing provider sent to the tenant a notice to cllre 

violations of her tenancy or to vacate the premises withll1 30 days if payment was not 

recei ved for the repairs wlthm that time penod. In the letter, management claimed that 

the damages in the rental unit were caused not by ordinary wear-and-tear, but by the 

tenant's own negligence or that of her family or guests The letter further stated that by 

fa ilmg to pay for the repmrs for whIch she was allegedly responsib le, Ms. Blakney was 

I W1I1I1 Management sent letters dated February 28. 2000 and March 30. 2000 to tenant-appellant ltemlzlI1g 
comp teted repalfs, totahng $295 00 They were hsted With costs as follows 

Reptaced closet door -- $85 00 
Replaced bedroom door -- $125 00 
Replaced tooth brush -- $50 00 
holder/paper holder 
Replaced towel lack and soap dISh -- $35 00 

TP 24, 972 
MaTch 28, 2002 

108 
3 



"vio latlllg the obligations of her tenancy" under her lease agreement and that hy virtue of 

D.C. OFFICIAl. CODE §42-3S0S.01, the landlord was enti tled to recover possession of the 

uml. 

III. ISSUES ON APPEAL 

The tenant, allegmg that the hearing examiner misapplied the law and issued a 

decision not supported by the evidence 111 the record , raised the following issue in her 

notice of appeal: 

Whether the hearing examiner C0I111TIltted reversible error by placing on the tenant 
the burden of proving that the housing provider intended to retaliate in direct 
contravention ofD.C. OFFICIAL CODE § 42-3505 .02. 

IV. DISCUSSION 

A. Preliminary Issue: Whether the hearing examiner and the Commission have 
jurisdiction ove.· claims of retaliation involving federally subsidized rental units. 

This case involves the ulterprctation and enforcement of § 42-3505.02 of the 

Rental Housing Act of 1985, which makes it unlawful for a housing provider to retaliate 

against tenants who have perfoID1ed certain protected actions. This case specifically 

concerns whether the retaliatIOn provisions of the Act are applicable to federally 

subsidi zed rental units. It is well -settled that courts may, g)j! sponte, without request by 

the parties, consIder whether there is proper JurisdictIon over the subject of an appeal. 

Brandywine Limited Partnership v. Rental HollS. Comm'n, 631 A.2d 415,416 (D C. 

1993). Therefore, although neIther party has raised the Issue 011 appeal, we consider as a 

preliminary matter, whether the Rent Administrator and the CommiSSIOn have 

jurisdiction to decide cases of retaliatIOn 1I1volving a federally subsidized rental unit 

Tenant-appellant 's petition onginally contained two c laims: the retaliation charge 

and a second claIm of reductIon of services. The hearing exam iner, however, ultimately 

TP 24. 972 
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found that the unit 111 question was fede rally subsidi zed, he did not have the 

authority to render a decis ion on the reduction in serv ices issue. Consequentl y, the 

hearing examiner dismissed the tenant's red uction of services clai m based on a lack of 

Junsd iction pursuant to D C. OFFICIAL CODE § 42-3502.05(1)(A)2 The hearing 

examiner, nevertheless, assumed j UrIsdic tion over the reta liation issue and continued to 

hear tes timony thereon, bu t failed to explall1 why he made the distinction between the 

two issues III his final decision and order. 

Relying on prior Commission decisions, we conclude the Rent Administrator and 

the CommiSSion have limited jurisdiction over District properties that are expressly 

excluded from the Rental Hous1l1g Act 's rent control provisions. 

In FLC Design Build, LTD v. Proctor, TP 24,593 (OAD May 26,1999), the 

Commission reversed the hearing examiner's award of relocation assIstance to the tenant 

peti tioner for lack of authority under D.C. OFFICIAL CODE § 42-3502.04(c), which 

provides the scope of Jurisdiction of the Rent Administrator and the hearing exam mer 

acting on delegated authority: 

The Rent Admimstrator shall have jurisdIctIOn over those complaints and 
petitions ansing under subchapter II, IV, V, VI and IX of this chapter and Title V 
of the Rental Hous ll1g Act of 1980 which may be dIsposed of through 
admin istratr ve proceedings. 

FLC Design Budd, LTD v. Proctor, TP 24,593 (May 26, 1999) at 4. 

Smce the prohibItion on retaliatory action at § 42-3505.02 lies WIthin Title V of 

the Act, the hearing examlller, and by extens ion, the CommIssion, have jurisdiction to 

2 FUlthermOle, at th1S pOint 111 the heanng, the tenant Il1citcated that she only Wished to pursue the smgle 
claim of refaliaflon , thereby WU1V ll1g the I educt ion III se rvices cla lln 
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decide the retaliation lssue. Furthcllllore, this authority also extends to cases involving 

rental units otherwlse excluded from the Act. 

In Sendar v. Burke, liP 20,2 13 and TP 20,772 (Apr. 6, 1988), the Commission 

stated, "the universe of rentalul1its in the District is divided into two groups: those that 

are excluded altogether II'om Rental I-lousing Act coverage and those that are not." [d. at 

7. Accordingly, the COillIlllssion recogmzed that the Act applies to all rental units within 

the District except those units for whIch the Act creates special exemptions. The decision 

further states: "Exclusion from the Act's basic coverage is not to be confused with 

exemption from ItS rent control provisIOns." Id. at 6. The Commission held that only 

those properties speCIfically enumerated in § 42-3505.02(e) are excluded from all 

Chapters and provisions in the Act. ) 

We further stated: "By contrast, exemption from rent control is found within [§ 

42-3502.05] ofthe Act and must be claimed according to the Act's proviSIOns. An 

.\ D.C. Official Code § 42-3502.05(c). 

(e) ThIS chapier shall not apply to the followmg units 
(1) Any rental unit operated by a foreign government as a res idence for diplomatic 
personnel, 
(2) Any lental tll1lt III an establishment whIch has as Its prImary purpose provldlllg 
diagnostIc calC and treatment of disease, mcludmg, but not lImited to, hospllals, 
convalescent homes, ntll sIllg homes, and personal care homes, 
(3) Any dOrJ11ltory; and 
(4) Followmg a deternunatlOll by the Rent Admullslrator, any renta l mut or hOllsmg 

acconU110datiOI1 llliended for use as long· term temporary hOHS Ulg by fmmhes With 1 or 
mOle membels [hat satisfies each of the followmg reqmrements. 

(A) The Rental Ul1lt or housmg accommodation IS occupied by famIlies that, at the tllne 
oflhetr Illlltai occupancy, have had Ulcomes at or below 50% of the DIstnct median 
Income for fal11lltes of the size 111 questIon for the unmedlately precedmg 12 
months, 

(8) The hOllslng proVider of the rental tlmt or hOllSlI1g acconunodatlOn IS a nonproflt 
chari table OlganlzatlOll that operates the unit or housJIlg acconmlotia llon Oil a 
strictly not-fOl"·profl t basIs under which no pm t of the net earnlllgs of the hOllsmg 
prOVider InUl e to the benefit of or are dlstnburable to lIs dlrec fOl s, officers, or any 
plivatc mdlvldual other than as reasonable compensatIOll for services rendeled, and 

(C) The hot,smg provIdel offers a complchenslve socm l SCI vices program to reSident 
fUlllJiICS 
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exempt unit is free only from limited, specIfic sect ions in Chapter 2, but is subj ect to all 

other provisions of the Act." ld. at 7. 

Because It IS HUD-subsidized, the rcntalunit at issue fits within one of the 

categories excluded from the Act's rent control provisions pursuant to § 42-3502.05(a). 

ThIS sectIOn provides in pertinent part: 

§ 42-3S02.0S Reglstratton and Coverage 

(a) Sections 42-3502.0S(1) through §42-3502.19, except § 42-3502.17, shall apply 
to each rental unit in the District of Columbia cxcept. 

(I) Any rental unit in any federally or District-owned housll1g 
accommodation or m any housing accommodation with respect to 
which the mortgage or rent IS federally or Distnct-subsidlzed except 
units subsidized under subchapter III. 

See aiso Tumer v. Jackson, TP 11 ,977 (Feb. 18, 1987) (affirmmg the heanng examiner's 

applicatIOn of § 42-3S0S.02 to a rental unit that was exempt from the Act 's Title rr rent 

ceIlmg provisions). 

For the reasons stated above, the tenant' s ren tal unit is not excluded from all the 

provisions of the Rental Housmg Act. Only the Act's rent control provisions (found at 

§§ 42-3S02.0S(f) through 42-3502.19 of the Act) do not apply to the tenant's rental unit. 

Accordingly, we hold that the Rent Admilllstrator and the Commission have jurisdiction 

to decide retahation claims involving federally subsidized rental units. 

B. Whether the housing pt'ovider retaliated against the tenant. 

The sole issue raised in the tenant's notice of appeal is whether the housing 

provIder unlawfully retaliated against her 111 violation of D.C. OFFICIAL CODE § 42-

3505.02 by sending a notice to cure after the tenant filed a compla1l1t WIth the hotlsll1g 

inspector. 

TP 972 
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The Act prohibits a housmg provider from retaliatmg against a tenant who 

exercIses his or her statutory nghts by committing anyone of an enumerated li st of 

protected actions. D.C. OFFICIAL CODE § 42-3505.02 provides in peltinent parI: 

(a) No housing provider shall take any retaltatory action agamst any tenant who 
exercises any right canfened IIpon the tenant by thIS chapter or by any other 
provisIOn of law. Retaliatory action may mclude any action or proceeding no! 
otherwise permitted by law which seeks to recover possession of a rcntalunit, 
action whIch would unlawfully increase rent, decrease services, increase the 
obligatIon of a tenant, or constitute undue or unavOJdable inconvcl1Ience, 
VIolate the privacy of the tenant, harass, reduce the quality or quantity of 
service, any refusal to honor a lease or rental agreement or any provision of a 
lease or rental agreement, refusal to renew a lease or rental agreement, 
termmation a tenancy WIthout cause, nr any other form of threat or coercion. 

D.C. OFFICIAL CODE § 42-3505 .02(b) then defines six different categories of 

actions by a tenant whose ev iction within SIX months of the protec ted activity will be 

presumed to have been retaliatory. Among those protected tenants are persons who have: 

(I) Contacted appropriate officials of the District govemment, either orally m the 
presence of a witness or in writing, concerning existing violations of the 
housing regulations 111 the rental umt the tenant occupies or pertaining to the 
housing accommodation in which the rental unit is located, or reported to the 
officials suspected VIOlations which, if confirnled, would render the rental 
unit or housing accommodation 111 noncompliance with the housing 
regulations . 

The tenant contacted the housing inspector on February 20, 2000, and had 

inspectIons perfornled on the unit on February 22, 2000 and again on March 22, 2000, 

less than six months prior to receiving the notice to cure on May I, 2000. Accordingly, 

the tenant clearly falls with1l1 the Acfs protected actors. Therefore, in accordance WIth 

the statute, after Ms. Blakney made a report to the housing inspector WIthin the statutory 

time frame, the presul11plIon automatIcally arose in her favor. 

D.C OFFICIAL CODE § 42-3505.02(b) further provides: 

Til 24, fJ72 
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(b) In determining whether an action taken by a housing provIder against a 
tenant IS retalratory action, the trier of fact shall presume retalratory 
ac tion has been taken, and shall enter Judgment in the tenant's favor 
unless the housing provIder comes forward with clear and convincing 
evidence to rebut this presumption ... (emphasIs added). 

To the contrary, however, counsel for the housmg provider argues that m order 

for the tenant to get the benefit of the presumption, she must offer affirmative proof not 

only that the tcnant called the housing inspector, but al so that the housing provider had 

actual notice that the inspection was tenant -initiated as opposed to being an ordinary 

!-IUD-mandated annual inspection. 

Both the tenant and housing provider testified at the hearing below that Ms. 

Blakney 's rental unit received annual BUD-mandated inspections. Respondent argues 

that because aIllual lI1spections are a routine and nom1al pali of its business throughout 

the propeI1y, it could be reasonably assumed that the housing provIder did not know that 

tenant initiated the inspection, and therefore could not have fonned any retaliatory intent. 

He further asserted that because Ms. Blakney failed to offer proof of actual notice, "the 

tenant dId not carry the burden that the landlord acted improperly when there is always an 

inspection." OAD Hearing Tape (Sept. 7,2000). 

Although the deCIsion and order was not entirely clear on this point, the hearing 

exaffill1cr agreed that the statute required greater proof than the tenant provIded in order 

to give fIse to the presumption in her favor. The decision states: 

The Examll1er is not persuaded by the evidence that the Respondent harassed 
PetitIOner for calling the Housing Inspection DlVlsion by attempting to charge 
PehtIOner for some of the repairs made 111 her unit. Even though there is a 
presumption that Respondent retahated aga1l1st the Petitioner the evidence does 
not support the presumption. Accordingly, the Examll1er dismisses the issue. 

Blakney v. Atlantrc Terrace/W1l111 Mgt., TP 24,972 (OAD Nov. 14,2001) at 6. 
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The hearing exam iner and the hOllsing provider are mistaken IJ1 the law. On its 

face, the statute only reqlllres a showll1g that the tenant exerci sed a right provided by the 

Act within the preceding S IX months of the alleged retaliatory action. It docs not require 

that the tenantmllst also show that the hOllsmg provider was aware that the protected 

action OCCUlTed. D.C. OFFICIAL CODE § 42-3S0S.02(b) plainly states: "In detemlining 

whether an actJon taken by a hOllsing provider agamst a tenant is retaliatory action, the 

trier of fact shall preslIme retaliatory actIOn has been taken ... " if the tenant has perfonned 

the protected action " ... w ithin S IX months preceding the housing provider's action." 

Among the stated findings of fact in the decision and order, the examiner clearly 

found that the tenant "contacted the Department of Housing [DCHA) and made a request 

for emergency assistance [sic)." Id . at 6-7. Thus, in accordance with D.C. OFFICIAL 

CODE § 42-3505.02(b), once the examiner found as a matter of fact that Ms. Blakney 

called the housing mspector and wi thm six months the housmg provider sent a notice to 

cure, the law required the examiner to "presume retaliatory action has been taken" and to 

"enter judgment in the tenant' s favoL " The presumption ofretahation prevails unless the 

hous ing provider comes fOlwa rd With clear and convincing evidence to rebut the 

presumptlOn. 

In lay terms, the word "presumption" connotes a belief of some fact without 

certain proof of its actual existence. WEBSTER'S NINTH NEW COLLEGIA TE DICTIONAR Y 

932 (9 'h ed. 1985), defines "presume" as "to suppose to be true without proof ' (presumed 

innocent until proved guilty) ." [n legal ten11S, the meaning is substantially the same. 

BLACK'S LAW DICTIONARY 1067 (5 '1> ed . 1979), defines presumption as : "a rul e of law, 

TP 24. 072 
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statutory or judicial, by whIch findmg of a haSlC fact gives nse to the eXIstence of 

presumed fact, until presumptIon is rebutted." 

Construed either strictly or liberally, the statute simply does not require the 

housing provider's actual knowledge to raise the presumption of retaliation. 

FUlihemlOre, nothlllg in the subsequent case law interpreting § 42-3505.02 suggests that 

the statute has a requirement of actual knowledge on the part of the housing provider. In 

contrast, the case law mterpreting § 42-3505.02 IS abundantly clear with respect to the 

presumption in favor of the tenant. 

The District of Columbia Court of Appeals (DCCA) settled the issue in Cowan v. 

Youssef£, 687 A. 2d 594 (D.C. 1996). The housing provider in Cowan sent a notice to 

cure and subsequently mitiated evictIOn proceedings after hc discovered that the tenants 

dId not have electricity m their unit and were powering their refrigerator and other 

appliances by running an extension cord from a neIghbor's apartment on the ninth floor 

down to their fourth-floor apartment. Consequently, the housing provider argued that he 

sought to recover possession, not in retaliation for the tenant association's lawsl11t, but 

because the tenants had violated the building code and created an extra-hazardous 

condltlon m violatIOn of theIr tenancy. The Court reversed the Distnct of Columbia 

Superior Court's decision allowing the landlord to take possession of the apartment, 

holding that under § 42-3505.02 the tenants were qualified for special statutory protection 

from retaliatory evictIon as a result of theIr participation 111 a separate SUlt against the 

owner brought by the buildmg's tenant association. 

There, not unlike the heunng examiner's comments in this case; the trial Judge 

slaled after closing arguments in the hearing, "You've [the tenants] made reference to the 
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fact that all of thi s IS a product of harassment and retaliatIOn , and let me say that none of 

that has been substantiated." Cowan, 684 A.2d at 155. 

Without addressing whether the housl\lg provider had met his burden to rebut the 

presumption, the DCCA reversed the court below, stat1\1g: "the e01ll1never recognized 

that once the tenant IS eligIble for the benefit of tile statutory presumption, the landlord 

bears the burden of proving a non-retaliatory purpose behind the evictIOn." Cowan, 684 

A.2d at 155. 

Likewise, here we need not reach the question of whether the housing provider 

met its burden to rebut the presumption by clear and convincing eVidence, because the 

hearing examiner failed to apply the statutory presumption in favor of the tenant ; 

therefore, the burden was never sill fted to the housing provider. 

Earlier decisions of the Commission further support the Court's interpretation of 

§ 42-3505.02 1\1 Cowan. In Chaney v. H.S. Turner Real Estate Co., TP 20,347 (Mar. 24, 

1989), the Commission held that the housing provider did retaliate when he attempted to 

raise the rent from $325 00 to $650.00 within three months after the tenant brought legal 

action against the housing provider on a separate matter. The Commission held that the 

successful prosecution of the tenant' s earlier petitIOn raised the statutory presumption and 

that the housing proVIder offered no clear and convinc1\1g evidence to rebut the 

presumption. ld. at 5. 

The housing provider complains that § 42-3505.02 of the Act makes it unduly 

difficult for housing providers to recover repaIr costs for damages to the unit where the 

housing provider has a good faith beli ef that the damage was caused by tenant 

neglIgence. The hOlls ing provider stated at the hearing below, " It' S almost as If to say 
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well, the landlord can' t proceed - even purwant to law - to make those judgment calls 

rthat damages to the uni t are a result of tenant negligence and not by ordinary lIse] ." 

OAD Hearing Tape, (Sept. 7, 2000). 

By alleging that the statute requires actual notIce of the protected action, the 

housing provider asks us to read IIlto the statute that which is plainly not there. This, the 

Commission cannot do. Tbe legis lature in its own wisdom, decided that It was in the 

puhlic's best interest to place the onus of dIsproving retaliation with the houslIlg provider 

when a tenant has exercised a ri ght provided by the Act within the preceding six months 

of the alleged retaliatory action . While it may be the case that as the law currently ex ists, 

some housing providers mi ght have to pay for damage to a rental unit that is in fact 

beyond normal wear-and- tear, it is not the prerogative of this Commission to second-

guess the policy-making decIsions of the legis lature. 

V. CONCLUSION 

Once the tenant offered evidence that she reported suspected housing violations to 

the housing inspec tor, she satisfi ed her burden of proof and the presumption arose in her 

favor. The housing provider was then obligated under the statute to rebut that 

presumption by clear and convincing ev idence. The hearing examiner commItted elTor 

by failing to shi ft the burden of proof to the housmg provider once he found that the 

protected action had in fact occulTed. We, therefore, reverse the judgment of the hearing 

examiner as contrary to law and the case is remanded so that the hearing examll1er can 

apply the conect legal standard. The evidence in the existmg record is a sufficient basis 

on which the exam1l1er shall issue a new decision. In accordance with WIre Properties v. 
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DIstrict ofColul1lb ia Rental HOllS. Comm ' n, 476 A 2d 679 (D .C. 1984) , the examincr 

5hal l l1ot conduct a hean ng de!lQYQ. 

SO ORDERED. 
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