
DISTRICT OF COLUMBIA RENTAL HOUSING COM.MISSION 

TP 24,972 

In re: 4327 Third Street, S.E., 204 

Ward 

DARNETTIA BLAKNEY 
Tenant! Appellant 

v. 

ATLANTIC TERRACE!WINNMGT. 
Housing Provider/Appellee 

DECISION AND ORDER 

M.arch 28, 2002 

PER CURIU1\1.. This case is on appeal to the District of Columbia Rental 

Housing Commission from the Rent Administrator's decision in TP 24,972. The tenant 

appeal pursuant to the Rental Housing Act of 1985 (Act), D.C. Law 6-1 D.C. 

CODE § 42-3501.01-3509.07 (2001). The A.ct, the District of Columbia 

Administrative t'fOceam Act (DCAPA), D.C. OFFICIAL CODE § 2-509-510 (2001), et 

seq., and Title 14 of the District of Columbia Municipal Regulations, 14 DCMR 3800-

4399 (1991) govem these proceedings. 

LPROCEDURAL HISTORY 

Tenant-appellant tiled Tenant Petition (TP) 24,972 with the Rental 

Accommodations and Conversion Division (RACD) on May 16, 2000. In the petition, 

the tenant made two claims against the housing provider, Atlantic Terrace/Winn 

Management: 1) management substantially reduced services in her rental unit in 

violation D.C. OFFICIAL CODE § 42-3502.11 and 14 DCMR § 4211; 2) the housing 



provider had retaliated against her for exercising right to report suspected 

violations her unit to the housing inspector. 

On September 7, 2000, an Office of Adjudication (OAD) hearing was conducted 

with Hearing Examiner Bradford presiding. On NO'v'cmbcr 14,2001, hearing 

examiner issued the decision and order in TP 24,972 and made the following pertinent 

findings of 

1, Petitioner on February 20, 2000 contacted the Department of Housing 
[District of Columbia Honsing Auth01ity] made a request 
ernergency [sic] because ofrnuch needed repairs in her 
unit. 

2. Respondent was cited by the DCHA for housing code violations 
Petitioner's rental unit [onJ February 22,2000. 

3. Respondent not substantially reduced service[s J and facilities 
to Petitioner. 

4, Respondent has not retaliated Petitioner. 

~~~J",;...i..~~~~~!.....!.l.~~~TP 24,972 (OAD Nov. 14,20(1) at 6-7. 

The hearing examiner concluded as a matter of law: 

1. Respondent did not substantially reduce the services and facilities of 
Petitioner'S rental unit by failing to provide maintenance and repair 

as in violation ofD,C, [OFFICIAL CODE § 42-
3502.11], and 14 DCMR 421 L 

2. Respondent has not retaliated against .Petitioner in violation of 
[OFFICIAL CODE § 42-3505.02], 

a hearing examiner dismissed with prejudice all issues raised by the tenant 

at 7. 

The tenant filed an appeal on November 30, 2001, 

hearing on 

TI' 24,972 
March 28. 2()fl2 

appeal on January 15, 

the Cornmission held 
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n. 

Blakney at Third 204, on 

1, 1996. multi-housing 

complex, and is 

(HUD). 

unit. 20, 

Ms. contacted District of Columbia (DCHA) to 

request an inspection. on 

and on March 22, 2000. that as a 

of the the housing 

violations within the tenant's unit and one month to unit into 

record further shows that on February :2000, and on March 

2000, housing provider sent to tenant a letter it 

completed and .00, total cost some 

on 1, provider sent to tenant a to cure 

violations of tenancy or to vacate premises \\/lthin 30 was not 

the within that the 

the in the rental the 

tenant's own or that of her that 

failing to pay for the repairs for "vhich she "vas allegedly responsible, Ms. Blakney was 

1 WinnManagement sent letters dated February 28. 2000 und ivfareh 2000 to temmt-appellant 
completed totaling $295,00, They were listed with costs as follo\vs: 

Replaced closet door -- Sg5,00 
bedroom door -- S115,00 

Replaced tooth brush -- $50,00 
d.>'·i>~",·v'r holder 

Replaced rack and soap 

TP 24. 972 
tvlul'(:h 28, 2()02 
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"violating the obligations of her tenancy" under her lease greement and that by virtue of 

D.C. OFFICIAL CODE §42-3505 J)1, the landlord was entitled to recover possession of the 

unit 

. III. ISSUES ON APPEAL 

The tenant, alleging the examiner misapplied the law' and issued a 

decision not supported by the evidence in the record, raised the her 

notice appeal: 

Whether examiner committed reversible error by placing on the tenant 
the burden of proving that the housing provider intended to retaliate in direct 

. contravention ofD.C. OFFlCIA CODE § 42-3505.02. 

IV. DISCUSSION 

A. Preliminarv Issue: Whether the hearing examiner and the Commission have 
jurisdiction over claims of retaliation involving federallv subsidized rental units. 

This case involves the intelvretation and enforcement of § 42-3505.02 of the 

Rental Act 1985, which makes it unla\vful for a housing provider to retaliate 

against tenants who pertlmned certain protected actions. This case specifically 

concerns whether the retaliation provisions of the Act are applicable to federally 

subsidized It is well-settled courts may, §.lli1 sponte, without request by 

the consider whether there is proper jurisdiction over the subject of an appeal. 

1993). Therefore, although neither party has raised the issue on appeal, we consider as a 

preliminary H'.«",",'. whether the Rent Administrator and the Commission have 

jurisdiction to decide cases of retaliation involving a federally subsidized rental unit 

Tenant-appeHanfs petition originally contained two ,,"UtUBO. the retaliation charge 

and a second claim reduction of services. The hearing 

TP 24, 972 
March 28, 20G2 

however, ultimately 
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found that because the unit question \vas federally subsidized, he did not have the 

authority to render a decision on the reduction in services issue. Consequently, the 

hearing tenant's reduction of services claim based on a lack of 

jurisdiction pursuant to CODE § 42-3502.05(1)(A).2 The hearing 

examiner, nevertheless, assumed jurisdiction over the retaliation issue and continued to 

hear testimony thereon, l:aiIed to explain why he made distinction 

two issues in his final decision and order. 

Relying on prior decisions, we conclude the Rent Administrator and 

the Commission limited jurisdiction over District properties are expressly 

excluded from the Rental Housing Act's rent control provisions. 

In FLC Design Build, LTD v. Proctor, TP 24,593 (GAD 26, 1999), the 

Commission reversed the hearing examiner's avvard of relocation assistance to the tenant 

petitioner for lack of authority under D.C. 

provides scope of jurisdiction the Rent Administrator and the hearing examiner 

acting on deiegated authority: 

The Rent Administrator shall have jurisdiction over those complaints and 
petitions arising under subchapter II, IV, V, VI and chapter and Title V 

Act of 1980 which may be disposed ofthrough 
administrative proceedings. 

~~~~~~~~.!...:.-!.~~, TP 24,593 (May 1999) at 4. 

Since the prohibition on retaliatory action at § 42-3505,02 lies within Title V of 

the Act, the 

Furthermore, at this 
claim of retaliation, 

TP 24, 9i2 
March 21( 2()02 

and by extension, the Commission, have jurisdiction to 

the tenant indicated that she wished to pursue the single 

5 
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Act prohibits a housing provider from against a tenant who 

exercises his or her statutory rights by committing anyone of an enumerated list of 

protected actions. D.C. L CODE § 42-3505.02 provides in pertinent part: 

(a) No housing provider shall take any retaliatory action against any tenant who 
exerCises any confem::d upon the tenant by this chapter or by other 
provision of . Retaliatory action may inciude action or proceeding not 
otherwise permitted which seeks to recover possession of a rental unit, 
action which would unlawfully increase rent, decrease services, increase the 
obligation of a tenant, or constitute undue or unavoidable inconvenience, 
violate privacy the tenant, reduce the quality or quantity of 

any refusal to honor a lease or rental agreement or any provision of a 
lease or rental refusal to renew a lease or rental agreement, 
termination a tenancy \vithout cause, or any other fOlm of threat or coercion. 

D.C OFFICIAL § 42-350S.02(b) then defines six different categories 

actions by a tenant whose eviction within six months of protected will be 

POf</i""'"H' to have retaliatory. Among those protected tenants are persons who 

(1) Contacted appropriate officials of the District govermnent, either orally in the 
presence of a \vitness or in writing, existing violations of tile 
housing regulations the rental unit the tenant occupies or pertaining to the 
housing accommodation in which the rental unit is located, or reported to the 
officials suspected violations \vhich, if confirmed, would render the rental 
unit or housing accommodation in noncompliance with the housing 
regulations. 

The tenant contacted the housing inspector on February 20,2000, and had 

inspections perfonned on the unit on February 22, 2000 and on March 22, 2000, 

less than six months prior to the notice to cure on May 1,2000. Accordingly, 

the tenant clearly within Act's protected actors. in accordance with 

the statute, Ms. Blakney made a report to the housing inspector within the statutory 

time frame, presumption automatically arose in her favor. 

D.C. OFFiCIAL 

If> 24.072 
March 28. 2(J02 

§ 42-3S0S.02(b) provides: 
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The hearing examiner and the housing provider are in the 1a\v. On 

face, statute only requires a showing that the tenant exercised a right provided by the 

Act within the preceding six months of the alleged retali.atory action, It does not require 

that the tenant must also show that the housing provider was aware that protected 

action occtrrre& D.C OFFICIAL § 42-3505.02(b) plainly states: "In detemlining 

whether an action taken by a housing provider against a tenant is retaliatory action, the 

trier fact shall presume retaliatory action has been tenant has perfomled 

the protected action" ... \vithin six months preceding the HVU"'U"- provider's action." 

Among the stated findings of fact in the decision mid order, the examiner clearly 

that the tenant "contacted the Department of Housing [DCHA] and made a request 

for emergency "ld. at 6-7, Thus, in accordance with D.C. 

CODE § 42-3505.02(b), once the examiner found as a matter of fact that Ms. Blakney 

called the housing inspector and within six months the housing provider sent a notice to 

cure, the law required examiner to "presurne retaliatory action has been taken" to 

"enter judgment the tenant's favor." The presumption of retaliation prevails unless the 

housing provider comes forward with clear and convincing evidence to rebut the 

presumption. 

In terms, the \vord "presumption" connotes a belief of some without 

certain proof of existence. 's NEW DICTIONARY 

932 (9th ed. 1985), defines "presume" as "to suppose to be true without proof' (presumed 

""")v'~'lt until proved guilty)." In legal terms, the meaning is substantially the same. 

BLACK'S LAW D!CTIONARY 1067 (5 th ed. 1979), defines presumption as: "a 

II' 24. 972 
March 28. 2002 

oflaw, 

10 



Of .1 rise to of 

statute not 

raise atlOfL 

case 

IS to 

tenant. 

o 

In sent anotiec to 
~,'-'-'.~ 

cure tenants 

in r 

an extension 

tenants \vere 

cviction as c\ ma 

owner 

s comrnents in casc, J 

rn OLl'VC to 

1 ] 



that all of this is a product harassment and retaliation, and let me that none of 

that has been substantiated." Cowan, 684 A.2d at 155. 

Without addressing \vhether the housing provider had met his burden to the 

presumption, DCCA reversed the court "the com1 never recognized 

that once the tenant is eligible for benefit of the statutory presumption, landlord 

bears the burden of proving a non-retaliatory purpose behind the eviction." 684 

A.2d at ] 55. 

Likewise, here \\Fe need not reach the question of housing provider 

met its burden to rebut the presumption by clear and convincing evidence, because the 

hearing examiner to apply the statutory presumption favor the 

the burden was never shifted to the provider. 

Earlier decisions of the Commission further support the Court's interpretation of ' 

§ 42-3505.02 in =-'-'-"""'. TP 20,347 (Mar. 24, 

1989), the Commission held the housing provider did retaliate when attempted to 

raise the rent $325.00 to $650.00 \:vithin three months the tenant brought legal 

action the housing provider on a separate matter. The Commission held that the 

successful prosecution the tenant's earlier petition statutory presumption and 

that the housing provider no clear and convincing evidence to rebut the 

presumption. at 5. 

The housing provider complains that § 42-3505.02 of the Act makes it unduly 

difficult housing providers to recover costs for to the where the 

housing provider has a good faith belief that the dam.age \vas by tenant 

negligence, housing provider stated at the hearing belOW, "it's almost as to say 

If' 24. <)72 
March 28. Z002 
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well, the landlord can't proceed ~ even pursuant to !a\v ~ to make those judgment calls 

[that damages to the unit are a result of tenant negligence and not by ordinary use]." 

OAD Tape, (Sept. 7, 2(00). 

By alleging that the statute requires actual notice of the protected action, the 

housing provider asks us to read into the statute that is plainly not This, the 

Commission cannot do. its own wisdom, decided it was in the 

public's best interest to place onus of disproving retaliation with the housing provider 

\\/hen a tenant exercised a provided by within the nrl"f'f!'tl months 

of alleged retaliatory While it may be the case that as the law currently exists, 

some housing providers might to pay for to a unit that is in fact 

beyond normal wear-and-tear, it is not the prerogative this Comrnission to second-

guess the policy-making decisions of the legislature. 

V CONCLUSION 

Once the tenant offered evidence that she reported suspected housing violations to 

the housing inspector, she satisfied burden of proof and the presumption arose in her 

favor. The housing provider "vas then obligated under the statute to rebut 

presumption by convincing evidence. The hearing examiner committed error 

by to shift the burden of proof to the housing provider once found the 

protected action in fact occurred. \Ve, therefore, reverse the judgment of the hearing 

examiner as contrary to law and the case is so that the examiner can 

apply the correct legal The evidence the existing record is a basis 

on which the examiner shaH issue a new In accordance with ...r...1-~~~.:::::.w='-!...:. 

TP 24. 972 
March 28.2002 13 
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