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LONG, COMMISSIONER. This case is on appeal from the Department of 

Consumer and Regulatory Affairs (DCRA). Office of Adjudication (OAD). to the Rental 

Housing Commission (Commission). The applicable provisions of the Rental Housing 

Act of 1985 (Act), D.C. OFFICIAL CODE §§ 42-3501.01-3509.07 (2001), the District of 

Columbia Administrative Procedure Act (DCAPA), D.C. OFFICIAL CODE §§ 2-501-510 

(2001), and the District of Columbia Municipal Regulations,14 DCMR §§ 3800-4399 

(1991), govern the proceedings. 

I. PROCEDURAL mSTORY 

Gwendolyn F. Fair filed Tenant Petition (TP) 26.185 with the Rental 

Accommodations and Conversion Division on December 28. 2000. In the petition, the 

tenant alleged that the housing provider, Croton Management Services, substantially 

reduced and permanently eliminated the services and facilities provided in connection 

with her rental unit. 



The Office of Adjudication scheduled the matter for an evidentiary hearing on 

April 30, 2001. The tenant appeared pro se, and the housing provider appeared through 

counsel, Attorney Carl A. Silber. When Hearing Examiner Celio Young convened the 

hearing, the housing provider's attorney advised the hearing examiner that he fIled a 

motion to dismiss shortly before the hearing. Since the housing provider's attorney filed 

the motion only minutes before the hearing, the hearing examiner recessed the hearing so 

that he and the tenant could read the motion. After a ten-minute recess, Hearing 

Examiner Young reconvened the hearing and informed the parties that he was inclined to 

grant the motion to dismiss the petition, because the agency did not have jurisdiction over 

the tenant's claims. However, the hearing examiner advised the parties that he would 

retain jurisdiction over the rent issue. Hearing Examiner Young, who subsequently left 

the agency, never issued a written decision or an order on the motion to dismiss. 

On September 23, 2002, Hearing Examiner Desmond Brown issued a proposed 

decision and order. 1 Hearing Examiner Brown reversed Hearing Examiner Young's oral 

ruling dismissing the petition. Hearing Examiner Brown found that the oral ruling was 

clearly erroneous, because the agency had jurisdiction over the services and facilities 

claims that the tenant raised in the petition. Hearing Examiner Brown determined that 

1 Since Hearing Examiner Brown did not personally hear the evidence, he issued a proposed decision and 
order in accordance with D.C. OFFICIAL CODE § 2~509(d) (2001), which provides: 
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Whenever in a contested case a m~ority of those who are to render the final order or 
decision did not personally hear the evidence, no order or decision adverse to a party to 
the case (other than the Mayor or an agency) shall be made until a proposed order or 
decision, including findings of fact and conclusions of law, has been served upon the 
parties and an opportunity has been afforded to each party adversely affected to file 
exceptions and present argument to a majority of those who are to render the order or 
decision, who, in such case, shall personally consider such portions of the exclusive 
record, as provided in subsection (c) of this section, as may be designated by any party. 
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the tenant to prove VH.uu.nua.vu the 

services and 'U\"'UH.''"''~' the housing provider 

C«U'UU,. J reduced the s services and 

to reduce the s rent. Hearing Examiner Kre,u!!) "rrIPrf'i1 

to refund $1 to tenant. 

of 

UcltoD(;;r 10, 2002. Further, 

to exceptions to the proposed decision 

hearing examiner 

decision would on October 11, 2002, 

record ret1ects neither party filed 

proposed and 

UC1toD(;;r 11, 2002, and each party ten days to 

appeal. 

On UCitobler 11, 2002, the housing provider 

the parties that proposed 

filed 

by October 10, 

on 

a motion 

a pleading with OAD entitled 

provider filed the VL\..,U.U,'U;t;. 

one day 

motion for 'ecc)nSmc:rallOTI 

exceptions, document could only be w(.""u\,.'u as a 

"A motion for reconsideration shaH be granted or ae:me:Q in 

writing by 'VA<unl," ... " within ten (10) days receipt .. c." 

of a hearing .... , ... 'u ...... u....,. to act on a motion for reconsideration 

limit prescribed §4013.2 a of motion 

reconsideration." DCMR § 40135 (1991). The housing provider's AU"'''''''H was 

U\;iJlU",'U by operation of law on October 2002, u",,"·au,,,, the hearing v"'-" ........ ".v. did not 

act on motion for reconsideration within ten days. The housing TIT"""" had ten 

an UULr,->c ... 
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the The Commission held the appellate hearing 00 Pebroary 4, 2003. 

II. ISSUES ON APPEAL 

C. Whether the doctrines of res jldicatl, estoppel, and settlement of the 
cause of actioo bat tenant from pursuing the tenant pe:tUl0n. 

m. DISCUSSION 

4000.2 (1991). The DCAPA provides: "Every party shall have the right to present 

petition. The heating exmniner recessed the hearing 80 that he and the lenMt could 

the motion. After a brief recess. the heating examiner reconvened the heating and 

infotm.ed the parties that he wu inclined to grant the motioo to dismiss the tenant 

petition. 

tenant to respond to the housing provider's motion to disrmsiS. However, he did not 
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permit party to tenant "''''Tn.nn and 

CODE § 

2-509 (2001). 

concluded the H'-'<UUJr,", 

that to state a 

be granted. never issued a written uuL,"',H.Jl 

or an motion to U<0UU'''' CODE § 2-509(e) 

25,091 

24,379 (RHC Apr. 2001) (holding 

hearing eX~ml1neI "U"'H,uv to issue a written order on a motion constituted reversible 

error 

More Examiner the verbal 

,-,.,-.un<u.".,-,- Brown 1"''''A'.A.'' a written decision 

CODE § 2-509(e) (2001) and DCMR § 4008.5 (199 

found ...,A«H.U,U' .... Young's oral that tenant 

be granted was clearly erroneous. Hearing Examiner Kr,C\UJn 

oral ruling and the reduction in '''"'.'"'.!If·P,", 

the tenant raised in the petition. 

a sec:noln of decision entitled Evidence Pleadings Considered, 

bxarrum~r Brown indicated considered the tenant petition, ."" .. Lt.,'VH at 

2 decision and order adverse to a party to the case, rendered by the Mayor or an agency in a 
contested case, shaH be in and shall be accompanied by of fact and conclusions ofIaw." 
D. C. OFFICIAL CODE § 

3 lne examiner shall render a decision in writing on each motion made which shall the 
reasons for the " 14 DCMR § 4008.5 (1991). 
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"'''''UHU~' described as being submitted by housing provider into 

found the 

substantially reduced the tenant's services and facilities ordered the 

to ren.mu $1783.00 to tenant 

decision LV.LL,",,"",' considered and 

documentary evidence. "UlP'N~r there is no record evidence conducted a hearing 

and received LU,",",-'" from His 

Uvl'llvU the due process of law. 

court 

statute .,. must only upon 
to participants 

must an opportunity to address themselves to this evidence. 
Othern'ise, the fundamentals of process law are "",.".uv ..... 

the District of Columbia 
record shall '-Vl"O>J,,"" <O .... '-v~hH 

all facts officially noticed; no 
""·,,, .. vu. "except upon of exclusive 

record" .... It is "a fundamental principle of all adjudication, judicial 
that mind decider should not be swayed by 

u ...... c ... · •• ,~u which are not communicated to both and are 
not given an opportunity to controvert." (citations omitted). 

Hearing nxaII:um~r Young, who convened only never 

evidence from patty on the .... ' .. lLU'0 

petition. the fundamental 

Brown "J"'''~'''' a decision order, C01[lCe~rm 

claims in the petition, in absence of due process Accordingly, 
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Commission reverses Hearing Examiner Brown's decision and order as it relates to the 

claims raised in the tenant petition, and remands the matter for a hearing de novo.4 

B. Whether the hearing examiner issued the decision and order sua sponte. 

In the notice of appeal, the housing provider's attorney posits that Hearing 

Examiner Brown issued the decision and order sua sponte, because the tenant was not 

pursuing the petition. There is no record evidence to support counsel's assertion that the 

tenant did not wish to pursue the tenant petition. The tenant filed the petition, appeared 

for the hearing. opposed the motion to dismiss, and presented arguments in support of 

proceeding when Hearing Examiner Young stated he was inclined to grant the housing 

provider's motion to dismiss. Moreover, the tenant did not file a motion to withdraw the 

tenant petition. Since the tenant did not withdraw the petition and Hearing Examiner 

Young failed to issue a written decision or order. the matter remained pending in the 

agency. 

When Hearing Examiner Brown issued the decision and order, his action was not 

sua sponte. The DCAPA and the agency's regulations required the hearing examiner to 

issue a written order on the motion to dismiss. Hearing Examiner Brown erred when he 

resolved contested issues in the absence of due process of law. See discussion supra Part 

ill.A. However, when issued the written decision and order, he satisfied the mandatory 

requirements of D.C. OFFICIAL CODE § 2-509(e) (2001) and 14 DCMR § 4008.5 (1991), 

4 Hearing Examiner Brown's ruling on the motion to dismiss is not disturbed by the Commission's 
decision. Hearing Examiner Young held a hearing on the motion to dismiss, but never issued a written 
order on the motion. Hearing Examiner Brown issued a written ruling on the motion to dismiss as required 
by 14 DCMR § 4008.5 (1991). The Commission affirms the ruling. The Rent Administrator has 
jurisdiction over services and facilities claims. 

TP2G,185 
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which require the agency to issue written decisions and orders. Accordingly, the 

Commission denies Issue B. 

c. Whether the doctrines of res judicata. estoppel, and settlement of the 
cause of action bar the tenant from pursuing the tenant petition. 

In the notice of appeal, the housing provider, through counsel, maintains that the 

legal doctrines of res judicata, estoppel, and settlement of the cause of action prevent the 

tenant from pursing this action before the agency. Res judicata and collateral estoppel 

are affIrmative defenses that the housing provider must raise and prove during the 

evidentiary hearing.5 There is no record evidence that the housing provider raised these 

defenses before the hearing examiner. Moreover, the purported settlement of the cause of 

action was never submitted as record evidence. As a result, Hearing Examiner Brown did 

not address these issues in the decision and order. 

The Commission reviews alleged errors in the hearing examiner's decision and 

order. Since the issues were not addressed in the decision and order, the Commission 

cannot review them. Accordingly, the Commission dismisses Issue C. 

IV. CONCLUSION 

For the foregoing reasons, the Commission reverses Hearing Examiner Brown's 

5 See Baker v. Bernstein Mgmt. Corp., TP 24,919 (RHC Sept. 29.2000) for an exhaustive discussion of res 
judicata. 

IT 26.185 
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rulings on the claims raised in the tenant petition and remands the matter for a hearing de 

novo on those claims. The Commission does not disturb Hearing Examiner Brown's 

ruling on the motion to dismiss. 

MOTIONS FOR RECONSIDERATION 

Pursuant to 14 DCMR § 3823 (1991). final decisions of the Commission are subject to 
reconsideration or modification. The Commission's rule, 14 DCMR § 3823.1 (1991), 
provides, "[a]ny party adversely affected by a decision of the Commission issued to 
dispose of the appeal may file a motion for reconsideration or modification with the 
Commission within ten (10) days of receipt of the decision." 

JUDICIAL REVIEW 

Pursuant to D.C. OFFICIAL CODE § 42-3502.19 (2001), "[a]ny person aggrieved 
by a decision of the Rental Housing Commission ... may seek judicial review of 
the decision ... by filing a petition for review in the District of Columbia Court of 
Appeals." Petitions for review of the Commission' s decisions are filed in the 
District of Columbia Court of Appeals and are governed by Title ill of the Rilles 
of the D.C. Court of Appeals. The Court's Rule, D.C. App. R. IS(a), provides in 
part: "Review of orders and decisions of an agency shall be obtained by filing 
with the clerk of this court a petition for review within thirty days after notice is 
given, in conformance with the rules or regu1ations of the agency, of the order or 
decision sought to be reviewed ... and by tendering the prescribed docketing fee 

TP26,18S 
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to the clerk." The Court may be contacted at the following address and phone 
number: 

D.C. Court of Appeals 
Office of the Clerk 
500 Indiana Avenue, N.W. 
6th Floor 
Washington, D.C. 20001 
(202) 879-2700 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Decision and Order in TP 26,185 was 
mailed by priority mail with delivery confirmation, postage prepaid, this 11th day of 
December 2003 to: 

Carl A. Silber. Esquire 
4200 Parliament Place 
Suite 204 
Lanham, MD 20706 

Hon. Gwendolyn Fair 
110 Gallatin Street, N.W. 
Unit 201 
Washington, D.C. 20011 

~ffi;r fI~ ~ ~F 
LaTonyaMil 
Contact Representative 
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