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building for which the initial Certificate of Occupancy was issued after 
January 1, 1980." 

12. In her Registration/Claim of Exemption Form dated March 26, 2001, Ms. 
Vicente certified that 706 BrandY\:vine St., S.E., was "in compliance with 
the D. C. Housing Regulations." 

13. In her Registration/Claim of Exemption form dated March 26, 2001, Ms. 
Vicente certified that "to the best of [her] knowledge" 706 Brandywine 
St., S.E., "ha[d] no outstanding violations." 

14. In her Registration/Claim of Exemption Form dated March 26, 2001, Ms. 
Vicente stated she owned 8 other rental properties, totaling 16 units. 

15. Ms. Vicente did not inspect Ms. Anderson's unit prior to March 26, 2001. 

16. Ms. Vicente did not check RACD records for housing violations 
pertaining to 706 Brandywine St., S.E. 

17. On March 26, 2001, there \vere substantial housing code violations in the 
common areas of 706 Brandywine St., S.E., and in Ms. Anderson's rental 
unit. 

18. Petitioner Iniquity [sic] Anderson, rents apt. #102 [sic], in 706 
Brandywine St., S.E. 

19. Ms. Anderson has rented that unit since February 5, 1998. 

20. Ms. Anderson's rent was $350 dollars a month from February 5, 1998 
until May 1,2001, the effective date of Ms. Vicente's rent increase. 

21. On March 31,2001, Ms. Vicente raised Ms. Anderson's rent from $350 a 
month to $850 a month effective May 1,2001. 

Anderson v. Vicente, TP 27,201 (OAD Aug. 13,2002) at 9-10. The hearing examiner 

concluded as a matter of law: 

1. Respondent's claim of exemption from rent control is invalid, 
improper and unsupported by the evidence contained in the record. 

2. 706 Brandywine St., S,E., is improperly registered because it is not 
exempt from rent control; and Respondent's Registration/Claim of 
Exemption Fom1 is defective for failure to adhere to registration 
requirements, and contains inaccurate information. 

3. The rent being charged for Petitioner's unit is larger than any 
amount allowed by any applicable provision of the Rental Housing 
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Act of 1985; exceeds the legally calculated rent ceiling for the unit; 
and is improperly filed with RACD. 

II. ISSUES ON APPEAL 

The housing provider filed a timely notice of appeal in the Commission on 

September 27, 2002. The Commission hearing on the appeal issues was held on March 

20,2003. On appeal, the housing provider raised the following issues: 

1. Whether the examiner erred in determining that the appellant improperly 
registered the subject premises when he ignored the Rent Administrator's 
Advisory Opinion determining that the premises were exempt from Rent 
Control? 

2. Whether the examiner was in error in rolling back the rent level when there 
was testimony by the petitioner and the respondent that the rent of $850.00 
was never paid? 

3. Whether the examiner erred in not determining a period for the rent rollback? 

4. Whether the examiner erred in determining that a rental unit that was 
reconstructed to a larger size was not [aJ newly created unit within the 
meaning of the statute? 

5. Whether the examiner erred in not reviewing the official files of the subject 
premises as to the certificate of occupancy? 

6. Whether the examiner erred in deciding that the unopposed motion to dismiss 
should not have been granted? 

7. Whether the examiner erred in calculating a rent ceiling where there was no 
evidence offered by petitioner of a rent ceiling? 

Notice of Appeal at 1-2. 

III. DISCUSSION OF THE ISSUES 

A. Whether the hearing examiner erred in determining that the housing 
provider improperly registered the housing accommodation in that he 
ignored an Advisory Opinion issued by the Rent Administrator which 
determined that the housing accommodation was exempt from the Act. 
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The housing provider argues in her Notice of Appeal that the exempt status of the 

housing accommodation at 706 Brandywine Street, S.E., was determined in a letter dated 

August 13,2001 from the Rent Administrator, RACD. The letter states: 

This letter is in response to your request for an Advisory Opinion 
with respect to [706 Brandywine Street, S.E.]. 

I granted this exemption to you based on information contained in 
our files that indicated that this property is exempt. The original 
Certificate of Occupancy was issued for this property is [sic] 1953. 
Hope Community Cooperative Association took over this property 
in 1990. At that time it consisted of 13 units. Between 1990 and 
1992 the property was gutted and converted to ten units by Hope 
Community Cooperative Association. 

I consider this to be a property in which newly created rental units 
were added to an existing structure that was covered by a certificate 
of occupancy for housing use after January 1, 1980. The applicable 
section of the D.C. Code is section 42-3502.05(a)(2). These units 
clearly went into use after January 1, 1980. Based on this information 
I found this property exempt. 

The Rent Administrator issued the Advisory Opinion 1 pursuant to the provisions of the 

regulations at 14 DCMR § 3915 (1991).2 

! BLACK'S LAW DICTIONARY 1119 (7th ed. 1999), defines an advisory opinion as: 

A nonbinding statement by a court of its interpretation of the law on a matter submitted for that 
purpose. '" Only the parties named in the request for the opinion can rely on it, and its reliability 
depends on the accuracy and completeness of aU material facts. 

2 The regulation, 14 DCMR § 3915 (1991), provides: 

3915.l 

3915.2 

3915.3 
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The Rent Administrator may issue at the request of any person an 
advisory opinion on issues of first impression relating to specific proposed 
actions. 

Advisory opinions shall not address an issue currently pending before the Rent 
Administrator or the Commission in a hearing or other adjudicative proceeding. 

Each inquiry shall meet the following requirements: 

(a) 

(b) 

Be submitted in writing; 

Specifically request an advisory opinion; 
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rendered by the Rent Administrator when she issued the Advisory Opinion and 

transmitted the opinion to the housing provider, Mary Vicente. Accordingly, the decision 

of the hearing examiner on this issue is affirmed and the appeal issue is denied. 

B. Whether the hearing examiner erred when he rolled back the rent level to 
$350.00 when there was testimony by the petitioner and the respondent 
that the rent of $850.00 was [nlever paid. 

C. Whether the hearing examiner erred in not determining a period for the 
rent rollback. 

In his decision and order the hearing examiner found that the housing 

accommodation was not exempt from the rent stabilization provisions of the Act, as 

asserted by the housing provider, and that the legal rent ceiling was $350.00. Pursuant to 

the provisions of the Act, the hearing examiner was authorized to roll back the tenant's 

rent to the last lawful rent demanded, $350.00. In his findings of fact the hearing 

examiner found that the tenant's rent was $350.00 a month from February 5, 1998 until 

May 1,2001, the effective date of the housing provider's notice of rent increase. He 

found that the housing provider increased the tenant's rent from $350.00 a month to 

$850.00 a month, an amount larger than any amount allowed by any applicable provision 

shall state the time, place, and issues involved, but if, by reason of the nature of 
the proceeding, the Mayor or the agency determines that the issues cannot be 
fully stated in advance of the hearing, or if subsequent amendment of the issues 
is necessary, they shaH be fully stated as soon as practicable, and opportunity 
shall be afforded aU parties to present evidence and argument with respect 
thereto. 

Every decision and order adverse to a party in the case, rendered by the Mayor or an 
agency in a contested case, shaH be in writing and shaH be accompanied by findings of 
fact and conclusions onaw. The findings oHact shall consist of a concise statement 
upon each contested issue of fact. Findings of fact and conclusions of law shall be 
supported by and in accordance with the reliable, prohative, and substantial evidence. A 
copy of the decision and order and accompanying findings and conclusions shall be given 
by the Mayor or the agency, as the case may be, to each party or to his attorney of record, 
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which exceeded the maximum allowable rent "WI.lU ... '<4V,''''' 

rental 

D.C. CODE § 42-3509.01 (a) (2001), provides: 

person who knowingly (1) any rent for a 
rental unit in excess of the maximum allowable rent applicable to 
that provisions of II of this chapter, 
... shall be held liable by the Rent or Housing 
Commission, as applicable, the amount by which the rent exceeds 
the applicable rent ceiling or for treble that amount (in the event of bad 
faith) and/or =-""'-'=...:;:;.:::::.=.,;;;..::;....=..::..;::;,;:;=-::..:..==-::=="'-==-:::.= 

(emphasis added). 

Pursuant to provisions of the Act, the hearing ",."",uu"u". was authorized to roU 

back the tenant's rent to rent demanded prior to the housing provider's illegal demand 

of $850.00. 24,591 (July 31, 

2000). Additionally, the DCCA has held that the fact that the tenant did not pay the fun 

amount of the rent does not refund. The mere demand violates the Act. 

1991), 

In ~~~~~~, TP 21,084 (RHC Dec. 31.2002). 

nmlS1rH2: provider also argues hearing examiner erred not 

deternlining a period for rent back. The evidence of record reflects that the 

the tenant on March 31, 2001, that her rent would be increased 

to $850.00 '"'"'"-'-"',," May 1, 2001. The record further reflects that on July 10, 2001, 

tenant filed her petition, asserting that the May 1,2001, increase was illegal. The Act, 

D.C. OFFICIAL CODE § 42-3502.06(e) (2001), prescribes a three-year statute of 

limitations, the Act provides: 

A tenant may challenge a rent adjustment implemented under any 
section of this chapter by filing a petition with the Rent Administrator 
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under § 42-3502.16. may be filed with respect to any rent 
any chapter, more than 3 years after 

effective date of the adjustment, except that a tenant must challenge 
new base rent as provided § 42-3501.03(4) 6 months 

the date the provider his base rent as by chapter. 

The llm:natlOns embodied in D.C. OFFICIAL CODE § 42-3502.06(e) 

(2001), bars investigation of the validity of rent levels, or adjustments in either 

rent levels or rent ",,,,,eU ... ,,,"', Im:pleme~ntc~a more three (3) years prior to the date of the 

filing of the tenant petition." ::!=.::!....::.U:!.!:::..2:~:.2:.-~~~~~~£L!:...:..-=~~, 

Sept. 14, 1998), ~~ 

Neither petition nor hearing examiner's ordered rent back ex(~ee(:1ect 

(3) year limitation prohibited by the Act. Accordingly, decision 

hearing examiner on this issue is affirmed 

a Certificate of Occupancy (B 92503) was issued for 706 

Brandywine S.E., on August 1 1975, and described the structure as an apartment 

(13) units. Record (R.) at building permit was issued 

the alteration housing accommodation on December 13, 1991. Further, a 

COl]Surucnon IJ'"'uu.U was issued for accommodation that reflects the structure 

contained (3) stories a basement with thirteen (1 rental units and was 

renovated to contain only ten (10) units. R. at 25. The renovation was completed on 

November 13, 1992. R. at 32. A new Certificate of Occupancy (B 164216) for the 

housing accommodation was issued to the Hope Community Cooperative Association on 

November 25, 1992. R. at 34. The certificate reflects that the alteration of the housing 
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accommodation maintained the basement, first. second and third floor configuration of 

the structure but reduced the number of units from thirteen (13) rental units to ten (10) 

rental On March 21,2001, housing provider filed a Certificate of Occupancy 

(190275) statmgthe accommodation contained a basement, three (3) floors and ten (10) 

rental units. Rat 64> Respondent's Exhibit (R Exh.) 12. On March 26,2001, the 

housing provider filed a Registration/Claim of Exemption Form for the housing 

accommodation at 706 Brandywine Street, S.E. The housing provider claimed exemption 

from based upon, "[n]ew units existing building for which the initial 

Certificate of Occupancy was issued January 1, 1980. § 205(a) (2)." Rat 81, 

Exh.l. 

The DCCA has determined that the housing provider bears the burden of proving 

qualification for an exemption. standard for satisfYing a housing provider's burden 

of proof of exemption is "credible, reliable evidence." See Revithes v. District of 

Columbia Rental Hous. Comm'n, 536 A.2d 1007, 1017 (D.C. 1987), citing Bernstein v. 

Lime, 91 A.2d 841, 843 (D.C. 1952). The Court has held that statutory exemptions in the 

Act are to be narrowly construed. Goodman v. District of Columbia Rental Hous. 

Comm'n., 573 A.2d 1293 (D.C. 1990), Charles E. Smith Residential Realtv, L.P. 

v. Filippello, 24,401 (RHC July 30, 1999). The housing provider in the instant case 

relied on the non~binding Advisory Opinion issued by the Rent Administrator on August 

13,2001. However, at the contested hearing she failed to meet her burden of providing 

credible, reliable evidence that she was entitled to an exemption. In the case, the 

housing provider relied upon the provisions of § 42-3502.05(a)(2) in her application for 

exemption from the Act. However, § 42-3502.05(a)(2) requires that, in order to obtain an 
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exemption pursuant to that provision of the Act, the number of newly constructed rental 

units must exceed the number of demolished rental units in the housing accommodation. 

The evidence of record in this case reflects that the housing accommodation at 706 

Brandywine Street, S.E., contained thirteen (13) rental units prior to 1992, and reduced to 

only ten (10) rental units thereafter. 

part: 

The Act, D.C. OFFICIAL CODE § 42-3502.05(a)(2) (2001), provides, in relevant 

(a) Sections 42-3502.05(f) through 42-3502.19, except § 42-3502.17, shall 
apply to each rental unit in the District except: 

(2) Any rental unit in any newly constructed housing accommodation for 
which the building permit was issued after December 31, 1975, or any newly 
created rental unit, added to an existing structure or housing accommodation 
and covered by a certificate of occupancy for housing use issued after January 
1, 1980, provided, however, that this exemption shall not apply to any housing 
accommodation the construction of which required the demolition of an housing 
accommodation subject to this chapter, unless the number of newly constructed 
rental units exceeds the number of demolished rental units. (emphasis added). 

The record evidence reflects, and the hearing examiner found that the housing 

accommodation at 706 Brandywine Street, S.E., contained a basement and three (3) 

floors and thirteen (13) rental units in 1953, 1965, and 1975 and was reduced to ten (10) 

rental units in 1992. Therefore, the nunlber of newly constructed rental units in 1992 did 

not exceed the number of demolished rental units in the housing accommodation built in 

1953. Cf. Bames v. Tavlor, TP 23,476 (RHC Aug. 22, 1995), cited in Charles E. Smith 

Residential Realty, L.P. v. FilippeHo, supra. See also Hinton v. Vicente, TP 27,188 

(RHC Oct. 31,2003). Accordingly, the decision of the hearing examiner on this issue is 

affirmed. 

E. Whether the hearing examiner erred in not reviewing the official mes of 
the housing accommodation as to the certificate of occupancy. 
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regulation concerning the .u .... "' .. of appeals, DCMR 

3802.5(b) (1991), provides that notice of appeal shan v'Vu, ..... the following: 

X'l .... dlLLCU Accommodations Division (RACD) case number, the date of 

Rent Administrator's decision appealed 

On appeal to the Commission, the housing provider argues that the hearing examiner 

failed to review certificate of occupancy." In addition to the fact that the "",,,",,,, .. l"I 

contains more than one certificate of occupancy, the housing provider has first, to 

direct the Commission to the evidence that the hearing examiner failed to review "the 

certificate of occupancy," and secondly, assuming "' ...... ·"",,,""u, that the "the certificate of 

occupancy" was not reviewed, constituted factual or legal error. 

The Commission has previously held that an appeal issue, which fails to provide the 

Commission with a clear and concise statement of the alleged errors in the decision as 

required by 14 DCMR 3802.5(b) (1991), will be dismissed. ~~~~lli.!:!~~ 

==, TP 24,827 (RHC 2000); =""-""-'==-:...:..,;:;..==, 24,574 Feb. 29, 

2000). Accordingly, appeal issue is dismissed. 

housing by motion, requested that the hearing examiner 

dismiss TP 27,201. The motion stated in part: 

1. That the Petition filed in this case challenges the rent level of premises 
that have been detennined to be exempt from rent control by the Rent 
Administrator. 

2. That the subject premises were determined to be exempt pursuant to 
section 205 of the Rental Housing Act of 1985 because the premises are 

Vicente v, Anderson TP 27,201 
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new units in an existing building for which the initial Certificate of 
Occupancy was issued after January 1, 1985 [sic]. 

At the OAD hearing, counsel for the tenant stated that a copy of the housing 

provider's motion had not been provided to the tenant prior to the hearing. After an 

opportunity to review the motion to dismiss, counsel for the tenant opposed the motion to 

dismiss. The hearing examiner ruled that he would take the housing provider's motion 

under advisement. 

TIle procedure for disposition of motions at OAD hearing is set out in the 

regulations at 14 DCMR § 4008 (1991). The regulation states in relevant part: 

4008.1 

4008.5 

Application for an order or other relief shall be made by 
filing a written motion; Provided that motions may be 
made orally at a hearing. 

The hearing examiner shall render a decision in writing on 
each motion made which shall include the reasons for the ruling. 

In this case, the hearing examiner, in conformity with the regulations, rendered, in 

writing, a decision on the housing provider's motion to dismiss the tenant petition and his 

reasons for that decision. See Dias v. Perry, TP 24,379 (RHC Apr. 20,2001); Pierre-

Smith v. Askin. supra. In his deeision the hearing exallliner stated: 

Based on the evidence contained in the record, the Examiner determines 
that the Respondent's claim of exemption is invalid and outside the 
provisions of the Rental Housing Act. Respondent has offered no 
evidence that Petitioner'S rental unit is in a newly constructed housing 
accommodation with a building permit issued after December 31, 1975; 
or that it was newly created or added to the existing structure of 706 
Brandywine St., S.E., by the 1992 renovations. The evidence supports 
the conclusion that Petitioner's unit was in existence since 1953, the year 
706 Brandywine St., S.B., was constructed. The evidence also supports 
the conclusion that Petitioner's unit was not constructed, nor added, 
during the 1992 renovations to the property. Therefore, the Respondent's 
Motion to Dismiss is denied and the case shaH be decided on the merits. 

Anderson v. Vicente, TP 27,201 (OAD Aug. 13,2002) at 6. 
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TIle hearing examiner was also correct when he detennined that the issue of the 

housing provider's entitlement to an exemption should be decided on the merits. The 

DCCA has held that in each instance of a claimed exemption, the housing provider has 

the burden of proof. Goodman, sUQra at 1297, citing Revithes, sUQra at 1017; Remin v. 

District of Columbia Rental Hous. Comm'n, 471 A.2d 275, 278 (D.C. 1984). See also 

The Vista Edgewood Terrace v. Rascoe, TP 24,858 (RHC Oct. 13,2000). "The filing of 

a claim of exemption form does not ipso facto meet the burden of proof on the 

exemption, because the facts stated therein must be proven not to be a misrepresentation. 

Revithes at 1011-1012." The Vista Edgewood Terrace at 12. The Commission in The 

Vista Edgewood Terrace also stated: 

[S]ome evidence of the exemption must be presented at the OAD hearing, 
not merely an assertion, or oral statement, or the Registration/Claim of 
Exemption Form, for the Commission to review to determine the record 
contains substantial evidence to support the claim of exemption. 

Id. at 13. In the instant case, the bases of the housing provider's claim of exemption, that 

the housing accommodation contained new units in an existing building was determined 

at the hearing to be a misrepresentation of the facts upon which the exemption was 

erroneously granted. Accordingly, the decision of the hearing examiner on this issue is 

affirmed. 

G. Whether the hearing examiner erred in calculating a rent ceiling where 
there was no evidence offered by petitioner of a rent ceiling. 

In his decision and order the hearing examiner, in response to the question 

whether the rent increase by the housing provider exceeded the legally calculated rent 

ceiling, stated: 

Respondent raised Petitioner's rent from $350 to $850 a month. This 
increase exceeds the legally calculated rent ceiling for the unit, which was 
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